
MONTANA SUPREME COURT AFFIRMS 
THE CONSENT DECREE STANDARD OF 

REVIEW APPLIED BY THE WATER COURT 
TO OBJECTIONS FILED TO WATER 

RIGHTS COMPACTS 
(Holly Jo Franz, Montana Reporter)

 In 1979, the Montana legislature established the Reserved 
Water Rights Compact Commission (Compact Commission) as 
part of the statewide general stream adjudication process. The 
Compact Commission is tasked with negotiating compacts for 
the equitable division and apportionment of waters between the 
State of Montana, its people, and the several Indian tribes 
claiming reserved water rights within the state, and between the 
State, its people, and the federal government claiming non-
Indian reserved water rights within the state. See Mont. Code 
Ann. §§ 85-2-701, -703. Since its inception, the Compact 
Commission has negotiated, and the Montana legislature has 
approved, 18 compacts including compacts with the tribes re-
siding on Montana’s seven Indian reservations and compacts 
with various federal agencies. 

 All of the compacts negotiated by the Compact Commis-
sioner require approval by the Montana Water Court. The 
Compact Commission’s first successful negotiation resulted in 
a compact with the Assiniboine and Sioux Tribes of the Fort 
Peck Reservation. Since the water court’s review of this first 
compact, see In re Adjudication of Existing and Reserved 
Rights to the Use of Water, No. WC-92-1, 2001 WL 36525512 
(Mont. Water Ct. Aug. 10, 2001), it has applied a consent de-
cree standard to objections filed against compacts. Under this 
standard, objections to a water rights compact are limited to 
proof of whether the negotiations are the product of fraud, col-
lusion, or overreaching among the negotiating parties. The spe-
cifics of the water rights included in the compact are not a 
subject for objection. Until recently, however, the Montana 
Supreme Court has never had an occasion to rule upon the ap-
propriateness of this standard of review. 

Objections by Parties Represented in Compact Negotiations 

 The supreme court finally had the opportunity, in In re 
Crow Water Compact (Crow I), 2015 MT 217, 354 P.3d 1217, 
to consider the standard of review for objections filed by par-
ties who are represented in the compact negotiations. The Crow 
Tribe-Montana Water Compact (Compact) is an agreement be- 
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LONG GROUNDWATER ADJUDICATION 
COMES TO END 

(Ronald B. Robie, California Reporter)

 On December 23, 2015, 15 years after it was filed, judg-
ment was entered in one of California’s longest groundwater 
adjudication cases. See Antelope Valley Groundwater Cases, 
JCCP No. 4408 (Cal. Super. Ct. L.A. Cnty. 2015). The docu-
ments include the (1) Statement of Decision, (2) Judgment, 
(3) [Proposed] Judgment and Physical Solution, and 
(4) Stipulation for Entry of Judgment and Physical Solution. 
Superior Court Judge Jack Komar’s judgment included a phys-
ical solution to overdraft conditions in Southern California’s 
Los Angeles and Kern Counties that have persisted since at 
least 1951. See Statement of Decision, at 1, 5. Under California 
law, a “[p]hysical solution is defined as an equitable remedy 
designed to alleviate overdrafts and the consequential depletion 
of water resources in a particular area, consistent with the con-
stitutional mandate to prevent waste and unreasonable water 
use and to maximize the beneficial use of this state’s limited 
resource.” Id. at 17 (internal quotation marks omitted) (quoting 
City of Santa Maria v. Adam, 149 Cal. Rptr. 3d 491, 509 (Ct. 
App. 2012)); see Cal. Const. art. X, § 2. Current pumping in the 
basin is over 150,000 acre-feet per year. The court determined 
that the safe yield to preserve the rights of the various parties 
in the basin is 110,000 acre-feet per year, including 82,300 
acre-feet of native or natural yield and the remainder from 
augmentation of the basin by parties’ use of imported water 
supplies from the State Water Project. See Statement of Deci-
sion, at 1–2; [Proposed] Judgment and Physical Solution, at 5. 

 After extensive negotiations lasting several years, a stipu-
lation for judgment and physical solution had been entered in 
March 2015 by a large number of parties representing a majori-
ty of total groundwater pumping. Subsequently other landown-
er parties supported the stipulation, which formed the basis for 
much of the final judgment. See Statement of Decision, at 12. 

 Included in the final judgment was an allocation of 7,600 
acre-feet per year of federal reserved rights for Edwards Air 
Force Base and adjacent federal lands in compliance with the 
comprehensive adjudication requirements of the McCarren 
Amendment. Id. at 2–4; see 43 U.S.C. § 666. 

 The prescriptive rights of a number of public water 
suppliers that have used groundwater on non-overlying lands 
for many years were recognized in the decision. The amount of 
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MONTANA CONSENT DECREE 
(continued from page 1) 

tween the United States, the Crow Tribe, and the State of Mon-
tana. See Mont. Code Ann. § 85-20-901. Among other provi-
sions, the Compact recognizes and defines a tribal water right 
for the Crow Tribe and its members in a number of water 
sources that abut or cross the Crow Indian Reservation. Crow I, 
2015 MT 217, ¶ 5. The tribal water right is held in trust by the 
United States for the use and benefit of the Tribe and the Indian 
allottees. Id. ¶ 6. 

 The Compact was ratified by the Montana legislature in 
1999. The U.S. Congress subsequently ratified the Compact in 
the Crow Tribe Water Rights Settlement Act of 2010 (Settle-
ment Act), Pub. L. No. 111-291, tit. IV, 124 Stat. 3097. In 
2011, the Crow Tribe ratified the Compact by a vote of its 
members. Crow I, 2015 MT 217, ¶ 5. 

 Both the Compact and the Settlement Act provide that the 
tribal water right is held in trust by the United States for the use 
and benefit of the Tribe and its allottees. Id. ¶ 6. In both the 
Compact and the Settlement Act, the Crow Tribe on its own 
behalf and the United States as trustee for the allottees waive 
and release all claims to water in return for the rights recog-
nized in the Compact. Id. The Settlement Act states the allot-
tees are “‘entitled to a just and equitable allocation of water for 
irrigation purposes’ that ‘shall be satisfied from the tribal water 
rights.’” Id. ¶ 7 (quoting Settlement Act § 407(d)). The Com-
pact requires the Montana Water Court to enter a final decree 
incorporating the tribal water right. Id. ¶ 8. The Settlement Act 
contains an automatic repeal if the water court fails to issue its 
final decree prior to March 31, 2016. Id. 

 The water court entered a preliminary decree containing 
the terms of the Compact in 2012. Id. ¶ 9. A group of Crow 
tribal member allottees objected to the preliminary decree. Id. 
¶ 10. “Allottees are persons who hold interests in allotments, 
which are parcels of former Tribal land . . . .” Id. “[S]ome allot-
tees hold their land in fee simple, [but] the interests of many 
others are held in trust by the United States.” Id. In this case, all 
of the objecting allottees own allotments that are held in trust 
by the United States. 

 The allottees’ objections before the water court contend 
that they have reserved water rights appurtenant to their allot-
ments that are separate from the Winters reserved rights held by 
the Tribe. Id. ¶ 11 (citing Winters v. United States, 207 U.S. 
564 (1908)). They also contend they did not receive adequate 
notice of the negotiations resulting in the Compact and their 
interests were not adequately represented by the United States. 
Id. The allottees claim “their rights will be harmed by imple-
mentation of the Compact” and the water court “lacks jurisdic-
tion to adjudicate their rights.” Id. 

 The allottees filed a separate action in the U.S. District 
Court for the District of Montana in which they asserted the 
United States breached its fiduciary duties to them by failing to 
protect their rights in the Compact. Id. ¶¶ 11–12; see Crow 
Allottees Ass’n v. BIA, No. 1:14-cv-00062, 2015 WL 4041303 
(D. Mont. 2015), appeal docketed, No. 15-35679 (9th Cir. Aug. 
26, 2015). The federal complaint sought a declaratory ruling 
requiring the United States to provide the allottees with ade-
quate legal counsel in all matters regarding the Compact. Crow 

I, 2015 MT 217, ¶ 12. The allottees requested the water court to 
stay its proceedings pending resolution of the federal lawsuit. 
Id. ¶ 11. 

 “[T]he Water Court dismissed the Allottees’ objections to 
the Compact and denied their request for a stay. The Water 
Court concluded that it had jurisdiction to review the Compact 
under federal and state law . . . .” Id. ¶ 13. According to the 
water court, federal law and the Compact entitle the allottees to 
a just and equal share of the tribal water right, but “the respon-
sibility for allocating water to the Allottees rests with the Sec-
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retary of the Interior . . . and is delegated to the Crow Tribe by 
the Compact.” Id. ¶ 14. The water court then determined the 
allottees’ claims regarding allocation of the tribal water right 
“must be addressed in some forum other than the Montana Wa-
ter Court.” Id. The water court also “observed that the United 
States, pursuant to its trust responsibility to administer Indian 
lands and property, agrees that it represented the Allottees dur-
ing the process of negotiating the Compact.” Id. ¶ 15 (citation 
omitted). 

 Montana law limits the water court to accepting water 
rights compacts without alteration, unless an objection is sus-
tained. Id. ¶ 8 (citing Mont. Code Ann. § 85-2-702(3)). Based 
on the unique nature of water rights compacts, including the 
prior negotiation and approval by the State, the United States, 
and the tribe, the water court applies the standards for objec-
tions to consent decrees to objections filed against water rights 
compacts. Id. ¶ 16. The water court ruled its “consideration of 
objections by represented parties is limited to a required show-
ing that the negotiations were the product of fraud, collusion or 
overreaching among the negotiating parties.” Id. (citing Offic-
ers for Justice v. Civ. Serv. Comm’n, 668 F.2d 615, 625 (9th 
Cir. 1982)). The water court could not substitute its judgment 
for that of the negotiating and settling parties. Id. “The Water 
Court determined that the Allottees, while dissatisfied, [did] not 
assert[] that the Compact was the product of fraud, collusion or 
overreaching and so are bound by its terms.” Id. 

 The first issue considered by the Montana Supreme Court 
on review was whether the water court applied the proper legal 
standard to the allottees’ motion to dismiss. The allottees con-
tended the water court erred in dismissing their objections and 
not accepting the truth of their allegations as required by Mont. 
R. Civ. P. 12(b)(6). Crow I, 2015 MT 217, ¶ 22. The supreme 
court acknowledged that “the Montana Rules of Civil Proce-
dure generally apply to Water Court proceedings,” but held that 
does not mean that Rule 12(b)(6) applies to considerations of 
an objection to a water compact. Id. ¶ 23. 

 The supreme court found “no authority that requires the 
Water Court to accept the truth of factual allegations made in 
an objection to a preliminary decree.” Id. ¶ 24. “To the contra-
ry,” the supreme court noted, “in water rights matters a proper-
ly filed claim of water right ‘constitutes prima facie proof of its 
content until the issuance of a final decree.’” Id. (quoting Mont. 
Code Ann. § 85-2-227(1)). The supreme court thus concluded 
the water court did not err by failing to apply Rule 12(b)(6) to 
the Compact. Id. ¶ 25. 

 The second issue considered by the supreme court was 
whether the water court exceeded its jurisdiction by dismissing 
the allottees’ objections rather than granting a stay. In ruling on 
this issue, the supreme court confirmed the water court is re-
quired to follow federal law when reviewing federal and Indian 
reserved water rights. Id. ¶ 27. The supreme court ruled the 
water court properly applied federal law when determining that 
the allottees “have water rights that are derived from the re-
served rights of the Crow Tribe, and that they are entitled to 
use a just and equitable share of the Tribe’s rights.” Id. ¶ 28. 

 When addressing the allottees’ argument that the water 
court erred in treating them as represented parties, the supreme 
court referred to the water court’s limited authority as set forth 
in Montana law. Id. ¶ 29. The water court is limited to either 
sustaining an objection or decreeing the Compact without alter-
ation. Id. ¶ 30. In addition, the Compact itself limits the water 
court’s review to Article III and Appendix 1, which list the 
Tribe’s specific water rights. Id. The supreme court also found 
that determining the adequacy of the United States’ representa-
tion of the allottees was outside of the water court’s scope of 
review. Id. 

 The supreme court approved the water’s court’s analysis of 
objections to a water rights compact based on the case law that 
applies to consent decrees. Specifically, the supreme court up-
held the application of the fraud and collusion analysis as set 
forth in Officers for Justice. Id. ¶ 31. For purposes of this deci-
sion, the supreme court’s ruling was limited to the water 
court’s review of objections filed by parties represented in the 
Compact negotiations. 

 The supreme court also upheld the water court’s denial of 
the allottees’ request for a stay. In doing so, the court pointed to 
the 2016 deadline for adjudication of the Compact and ob-
served that a final resolution of the allottees’ federal lawsuit 
will take a substantial period of time, which alone could fatally 
doom the Compact regardless of its merits. Id. ¶ 33. 

 The final issue considered by the Montana Supreme Court 
was whether the preparation of a list of current uses is a pre-
requisite for including the Compact in a final decree. The 
Compact requires the United States and the Crow Tribe to pro-
vide the State with a report listing all current uses of the tribal 
water right, including uses by tribal members, once the Mon-
tana legislature ratifies the Compact. Id. ¶ 37. This report has 
not been prepared. The allottees contended no action should be 
taken on the Compact until this list is prepared. Id. ¶ 36. 

 The supreme court dismissed this argument by stating “the 
Compact attaches no such significance to the water use report, 
and specifically provides that the Compact is effective when 
‘ratified by the Tribe, by the State and by the Congress of the 
United States . . . .’” Id. ¶ 37 (quoting Compact art. VII, 
§ A(1)). Those ratifications have occurred and none of them
make the water use report a prerequisite to the validity of the 
Compact. Id. In addition, the supreme court stated “there is no 
requirement [in the Compact] that the specific water rights or 
claims of [the allottees] be quantified as a precondition to im-
plementing the Compact.” Id. ¶ 38. The supreme court con-
cluded there was no reason for the water court to defer action 
based on the absence of a current use list. Id. 

Objections by Parties Not Represented in the Compact 
Negotiations 

 Soon after the issuance of the above decision, the Montana 
Supreme Court considered the standard of review applying to 
water rights compact objections filed by non-represented par-
ties. See In re Crow Water Compact (Crow II), 2015 MT 353, 
364 P.3d 584. In this case, the objectors owned land and water 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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rights within the exterior boundaries of the Crow Reservation, 
but were neither tribal members nor owners of allotments held 
in trust by the United States. 

 The supreme court once again upheld the standard of re-
view applied by the water court. It ruled the water court has 
adopted complementary standards in addition to the consent 
decree analysis set forth in Officers for Justice. Id. ¶ 18. In the 
current case, where the objector was a non-party to the Com-
pact, the supreme court determined the water court applied the 
correct standard when it first assessed whether the Compact is 
the product of good faith, arm’s-length negotiations. If the ne-
gotiations were conducted in good faith, the Compact is pre-
sumptively valid, and the objectors have a heavy burden to 
demonstrate the decree is unreasonable. To satisfy this burden, 
the objectors must show their interests were materially injured 
by operation of the Compact. Id. 

 To show that their interests were materially injured, the 
objectors argued, among other things, that the Compact 
(1) failed to conform to Winters, (2) violated the objectors’ 
property rights by granting the Tribe all of the water in the 
smaller drainages, (3) failed to quantify the water granted to the 
Tribe, and (4) closed basins to further appropriation to the inju-
ry of the objectors. Id. ¶ 21. In response, the supreme court 
noted that “if courts were to reexamine every issue in consent 
decrees and settlements with the minutia that the Objectors 
request in relation to the Tribe’s Winters rights, it would defeat 
the purpose of compacts.” Id. ¶ 22. 

 The supreme court noted that under the terms of the Com-
pact, the Tribe cannot place a call under the tribal water right 
and assert a senior priority against any state-law water users 
with a pre-1999 water right. Id. ¶ 23. The Compact was ratified 
and adopted by the Montana legislature in 1999. Since the 
amount of water available to pre-1999 state-based water rights 
is protected, the court found the objectors were not materially 
injured by the Compact. Id. The court concluded the Compact 
grants a degree of protection to junior state-based rights that 
would not exist but for the Compact. Id. ¶ 30. 

 “At trial, the Objectors introduced expert testimony that 
the Tribe had been allocated more water than it was entitled to 
under its Winters rights.” Id. ¶ 24. The objectors also chal-
lenged the allocation of water to the Tribe in the Ceded Strip. 
Id. ¶ 26. The supreme court, however, declined to reconsider 
the allocation of water and ruled the Compact’s approach to 
quantification and allocation of water rights did not render it 
unreasonable. Id. ¶¶ 24–28. 

 The objectors also argued that the lack of tribal institutions 
for the administration of water rights constituted material injury 
to their water rights. The court found, however, that the Com-
pact provides only that the tribal water right is administered by 
the Tribe or the Bureau of Indian Affairs, and the Tribe is spe-
cifically prohibited from administering any state-based water 
rights. Id. ¶ 31 (citing Compact art. IV, § A(2)(a), (c)). “[I]n 
times of shortage, the Objectors may enforce their rights under 
state law with state agencies and in state court.” Id.  

 The objectors claimed they were injured by the basin clo-
sures contained in the Compact because the Tribe will object to 
changes in the use of state-based water rights. Id. ¶ 34. The 
court rejected this argument and noted that the objectors have 
no property interests in future appropriations or changes in use. 

Id. ¶ 35. The court determined the objectors’ argument to be 
speculative and beyond its scope of review. Id. 

 The objectors also argued the Compact negotiation process 
violated their due process rights under the Montana Constitu-
tion. The court rejected this argument by pointing to the Com-
pact negotiation sessions, which were publicly noticed and 
open to the public, and the legislative process, which was also 
open to the public. Id. ¶ 39. 

 After having considered all of the objectors’ arguments, 
the supreme court affirmed the water court’s final order adopt-
ing the Compact. Id. ¶ 40. 

GROUNDWATER ADJUDICATION 
(continued from page 1)

water subject to these rights was greater than the amount of 
native water allocated to the public water agencies. The total 
amount allocated to landowner parties and public water suppli-
ers for pumping on overlying lands amounts to 82% of the na-
tive safe yield. See Statement of Decision, at 23. 

 The rights of small pumpers in the basin and those land-
owners not currently pumping any groundwater were handled 
in the adjudication by the filing of two class actions. The class 
action involving small pumpers and public water suppliers set-
tled, with these pumpers allowed to pump up to 3 acre-feet per 
year, with the class as a whole limited to a total of 3,806.4 acre-
feet per year. The settlement was approved by the court in the 
final judgment. Id. at 13, 23. 

 The second class action, involving property owners who 
have never exercised their overlying rights, did not settle and 
was tried by the court. In an innovative solution, the court ruled 
that these unexercised rights were “not entitled to an allocation 
in the Physical Solution”; otherwise, the court’s allocation to 
other parties “would become legally meaningless because all 
unexercised overlying rights could eliminate long-established 
overlying production.” Id. at 14. The court based its ruling on 
the “reasonable use doctrine” of article X, section 2 of the Cali-
fornia Constitution. The judgment recognized that under re-
cently enacted Cal. Civ. Proc. Code § 830(b)(7), holders of 
unexercised overlying rights may have conditions imposed 
upon them by a physical solution. Statement of Decision, at 15. 
Under the physical solution, a member of this class who wishes 
to install a well and begin pumping must pay for the cost of 
replacement water from the Antelope Valley East Kern Water 
Agency, which has a contract for supplemental water from the 
State Water Project. Id. at 20. Having exercised its independent 
judgment in approving the stipulation and physical solution, the 
court applied it to all pumpers. Id. at 20–21. 

 According to the court, “the Physical Solution is likely to 
lead to additional importation of water into the Basin” since 
any pumper exceeding his or her allocation will be liable for a 
replacement assessment to purchase imported water. Id. at 22. 
Pumpers can also store water in the basin. Id. 

 In order to administer a judgment, a watermaster is usually 
created, and this adjudication is no exception. The watermaster 
here is a five-member board, whose members represent various 
pumper groups. Certain categories of pumpers will elect mem-
bers of the watermaster, and a unanimous vote is required for 
the watermaster to act. The court will have continuing jurisdic-
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tion over the judgment and physical solution, including the 
watermaster. See [Proposed] Judgment and Physical Solution, 
at 44–55. 

 The myriad provisions in the 61-page judgment governing 
the basin’s management in great detail include: 

(1) All parties must install meters to accurately keep track 
of pumping. 

(2) There is a “rampdown period” of seven years begin-
ning in 2016. During this period, the pumping of each 
party will be progressively reduced until the safe yield 
is reached. 

(3) Assessments on pumpers are authorized in three 
forms. First, for each acre-foot pumped, there is an 
administrative assessment to pay the cost of the wa-
termaster and the administration of the judgment. Sec-
ond, there is the previously mentioned replacement 
water assessment. Third, there is a “balance assess-
ment,” which may be imposed after the rampdown pe-
riod. 

Id. at 30–36. 

 Similar to others in the last few decades in California, this 
adjudication involved a stipulation by a large number of 
pumpers to a physical solution and agreement on the complex 
details of administration of the judgment. The trial judge, re-
tired Superior Court Judge Jack Komar, did an excellent job of 
managing an extraordinarily complex lawsuit. 

FEDERAL WATER QUALITY 
(Dietrich Hoefner, Guest Reporter) 

EPA FINAL RULE REVISING EFFLUENT LIMITATIONS

GUIDELINES FOR STEAM ELECTRIC POWER PLANTS; COURT

CHALLENGES CONSOLIDATED 

 On November 3, 2015, the U.S. Environmental Protection 
Agency (EPA) released a final rule revising the technology-
based effluent limitations guidelines for the steam electric 
power generating point source category. See Effluent Limita-
tions Guidelines and Standards for the Steam Electric Power 
Generating Point Source Category, 80 Fed. Reg. 67,838 (Nov. 
3, 2015) (amending 40 C.F.R. pt. 423). The new rule, which is 
the first update of these regulations since 1982, sets limits on 
the levels of toxic metals in wastewater that can be discharged 
from power plants. Specifically, the rule creates new require-
ments for most new and existing power plants by regulating 
wastewater discharges associated with flue gas desulfurization, 
fly ash, bottom ash, flue gas mercury control, and gasification 
of coal and petroleum coke. The new rule phases in more strin-
gent requirements for specific pollutants, including arsenic, 
mercury, selenium, and nitrogen, and includes, in some in-
stances, a zero-discharge requirement for pollutants in ash 
transport water and flue gas mercury control wastewater. The 
new rule is the result of a study process that began in 2009, and 
is based on the proposed rule that was released in June 2013. 
See 78 Fed. Reg. 34,432 (proposed June 7, 2013). The EPA 
estimates that the annual industry-wide compliance costs asso-
ciated with the rule will be about $480 million and that the an-

nual monetized benefits will be between $451 and $566 mil-
lion. 80 Fed. Reg. at 67,841. 

 While the rule is applicable to a broad range of electric 
generating facilities, including, for example, nuclear power 
plants, it will likely have the largest impact on coal-fired power 
plants. While other types of facilities can be affected, the rule 
specifically targets waste streams, such as fly ash and flue gas 
mercury, that are related to air pollution control technology 
used at coal-fired power plants. See id. at 67,840. 

Background 

 Section 304 of the Clean Water Act (CWA) directs the 
EPA to establish effluent limitation guidelines based on the 
“best practicable control technology currently available.” 33 
U.S.C. § 1314(b). In implementing this statutory mandate, the 
EPA periodically releases effluent limitation guidelines that set 
technology-based floors of performance for facilities that dis-
charge directly or indirectly to waters of the United States. See 
80 Fed. Reg. at 67,842. Such guidelines are issued not only for 
the electric power sector, but for many other commercial and 
industrial activities as well. See 40 C.F.R. pts. 401–471 (setting 
guidelines for numerous source categories). 

 The effluent limitation guidelines are used to inform two 
processes that affect regulated parties. First, for direct dis-
charges to waters of the United States, the EPA implements the 
effluent limitation guidelines within the national pollutant dis-
charge elimination system (NPDES) framework, using the 
guidelines to write permits for specific facilities. See 80 Fed. 
Reg. at 67,842. Second, for indirect discharges (discharges that 
first go to publicly owned treatment works before entering a 
water of the United States), the effluent limitation guidelines 
serve as “categorical pretreatment standards” that must be met 
under the EPA’s pretreatment regulations at 40 C.F.R. pt. 403. 
See 80 Fed. Reg. at 67,843–44. 

 In addition to the guidelines, the EPA is also required to 
set new source performance standards (NSPS) under section 
306 of the CWA, 33 U.S.C. § 1316, which apply only to new 
sources. These standards are intended to reflect “the greatest 
degree of effluent reduction . . . achievable through application 
of the best available demonstrated control technology . . . .” Id. 
§ 1316(a)(1). NSPS are also updated as part of the effluent lim-
itations guidelines rulemaking process. See 80 Fed. Reg. at 
67,841. 

EPA’s Rationale for the New Rules 

 Since 1982, when the effluent limitation guidelines were 
last issued for this sector, air-pollution control requirements 
under the Clean Air Act have become much more stringent. Id. 
at 67,840; see Steam Electric Power Generating Point Source 
Category; Effluent Limitations Guidelines, Pretreatment Stand-
ards and New Source Performance Standards, 47 Fed. Reg. 
52,290 (Nov. 19, 1982) (to be codified at 40 C.F.R. pts. 125, 
423). As a result, some pollutants that were once being dis-
charged in air emissions have now been transferred into plants’ 
wastewater streams as a result of new air pollution control 
technology such as flue gas desulfurization and flue gas mercu-
ry control. See 80 Fed. Reg. at 67,840. While these technolo-
gies have reduced air emissions, the EPA explains, they have 
also resulted in an increase in hazardous pollutants in facilities’ 
water discharges. Id. Nevertheless, the EPA believes that sig-
nificant advances in water pollution control technology now 
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make it possible for electric power plants to further reduce the 
concentrations of pollutants that they are discharging in their 
wastewater. Id. While the 1982 rules were based largely on the 
use of settling ponds to remove nutrients, the EPA now be-
lieves that other control technologies, such as dry handling of 
certain wastes, biological treatment, and other methods, are 
practicable to implement to control wastewater pollutants. Id. 
This is in contrast to a settlement pond approach, which the 
EPA now believes is outdated and ineffective at controlling 
discharges of toxic pollutants and nutrients from electric power 
plants. Id. 

Requirements Under the Guidelines 

 For existing steam electric power plants that discharge 
directly to surface water (with the exception of oil-fired gener-
ating units and units smaller than 50 megawatts), the new rule 
establishes effluent limitations based on best available technol-
ogy economically achievable (BAT). Id. at 67,841. Standards, 
based on BAT, are set for fly ash transport water, flue gas 
desulfurization wastewater, gasification wastewater, and com-
bustion residual leachate from landfills and surface impound-
ments. Id. 

 For new sources (i.e., new steam electric power plants) 
that discharge directly to waters of the United States, the rule 
creates NSPS that “reflect the greatest degree of effluent reduc-
tion that is achievable,” including zero-discharge where practi-
cable. Id. The NSPS created by the new rule cover all electric 
power plants including oil-fired units and units smaller than 50 
megawatts. Notably, for these units, the rule creates a zero-
discharge standard for all pollutants in fly ash transport water 
and flue gas mercury control wastewater. See 40 C.F.R. 
§ 423.15(a)(7), (14). This reflects EPA’s judgment that these
pollutants should be controlled with a dry handling system. See 
80 Fed. Reg. at 67,848. The new rule establishes numeric 
standards for other waste streams and pollutants from new 
sources. See 40 C.F.R. § 423.15. 

 Existing sources that discharge to publicly owned treat-
ment works are subject to pretreatment standards for existing 
sources (PSES) under the rule. These PSES are analogous to 
the BAT effluent limitations that apply to direct dischargers, 
and are generally based on the same factors. See 80 Fed. Reg. 
at 67,841. Similarly, new sources that will discharge to publicly 
owned treatment works are subject to pretreatment standards 
for new sources (PSNS), which are analogous to the NSPS that 
apply to new sources that discharge directly to a water of the 
United States. Id. 

Voluntary Program 

 In addition to creating the new mandatory guidelines, the 
rule creates a voluntary compliance program for certain facili-
ties that is linked to incentives from the EPA. See id. at 67,858. 
The program would extend the time for a plant to adopt the 
standards under the new guidelines until December 31, 2023, if 
the plant undertakes certain process changes and controls that 
achieve limitations on mercury, arsenic, selenium, and total 
dissolved solids in flue gas desulfurization wastewater based on 
evaporation technology. Id. The voluntary program, by focus-
ing on evaporation rather than chemical precipitation of pollu-
tants, “is designed to press further toward achieving the 
national goal of the [CWA], as wastewater that has been treated 

properly using evaporation has very low pollutant concentra-
tions . . . .” Id. 

Implementation and Timing 

 The new rule requires NPDES permitting authorities to use 
the old effluent limitation guidelines until November 1, 2018, 
at which time the new guidelines will begin to take effect as 
permits are written or updated. Id. at 67,883. “For permits that 
are issued on or after November 1, 2018, the permitting author-
ity should determine the earliest possible date that the plant can 
meet the limitations in this rule (but in no case later than De-
cember 31, 2023), and apply the final limitations as of that 
date . . . .” Id. 

 The rule, however, is currently being challenged in federal 
court by both utility and environmental groups. See Southwest-
ern Elec. Power Co. v. EPA, No. 15-60821 (5th Cir. filed Nov. 
20, 2015). The litigation involves multiple challenges that were 
consolidated into one case before the Fifth Circuit in December 
2015. While parties have not yet filed briefs detailing their ob-
jections to the rule, the litigation has the potential to forestall 
the new rule and send the EPA back to the drawing board. 

Nicholas J. Schroeck 
(Guest Reporter) 

UPDATE: CLEAN WATER RULE STAYED BY SIXTH CIRCUIT 

 In In re EPA, 803 F.3d 804 (6th Cir. 2015), the U.S. Court 
of Appeals for the Sixth Circuit granted a stay of enforcement 
of the U.S. Environmental Protection Agency’s (EPA) new 
Clean Water Rule promulgated in June 2015. See Clean Water 
Rule: Definition of “Waters of the United States,” 80 Fed. Reg. 
37,054 (June 29, 2015); see also Vol. XLVIII, No. 2 (2015) of 
this Newsletter. The challenge to the final rule, brought by rep-
resentatives of 18 states and consolidated in the Sixth Circuit, 
questions the validity of the Clean Water Rule, alleging that 
definitional changes regarding “waters of the United States” 
constitute an unpermitted expansion of the regulatory jurisdic-
tion of the EPA and the U.S. Army Corps of Engineers, and 
“dramatically alter the existing balance of federal-state collabo-
ration in restoring and maintaining the integrity of the nation’s 
waters.” In re EPA, 803 F.3d at 806. The petitioners also argue 
that “the new bright-line boundaries used to determine which 
tributaries and waters adjacent to navigable waters have a ‘sig-
nificant nexus’ to waters protected under the [Clean Water Act] 
are not consistent with the law as defined by the Supreme 
Court,” and also were not promulgated as required under the 
Administrative Procedure Act. Id. The court granted the stay 
noting that the petitioners demonstrated a substantial possibility 
of prevailing on the merits of their claims, id. at 807, and “[a] 
stay allows for a more deliberate determination whether this 
exercise of Executive power . . . is proper under the dictates of 
federal law,” id. at 808. 
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ALASKA 
(Thomas E. Meacham, Reporter) 

FIRST PRIVATE INSTREAM FLOW RIGHTS ISSUED TO

NONGOVERNMENTAL ENTITIES; IMMEDIATELY APPEALED 

 Privately held instream flow reservations (IFR) in Alaska 
have moved one step closer to becoming a reality, but not 
without controversy. As reported in Vol. XLVII, No. 1 (2014) 
of this Newsletter, the authority of a nongovernmental entity, 
including individuals, Native tribes and corporations, and con-
servation groups, to apply for and hold an IFR under Alaska’s 
Water Use Act may be a feature of IFR law unique to Alaska. 
See Alaska Stat. § 46.15.145. The Alaska Department of Natu-
ral Resources (ADNR) had resisted issuing IFRs to nongov-
ernmental applicants in some 35 pending applications, despite 
clear legislative authority to do so. This resistance, in the case 
of three pending IFRs for reaches of the Chuit River, had re-
sulted in litigation in the Alaska Superior Court that found due 
process violations. See Order on Pending Motions and Cross-
Motions for Summary Judgment, Chuitna Citizens Coal. & 
Cook Inletkeeper v. ADNR, No. 3AN-11-12094CI (Alaska Su-
per. Ct. Oct. 14, 2013). These applications had been pending 
for six years, and when the ADNR’s adjudication process final-
ly commenced, the Department received some 13,000 public 
comments supporting the applications. 

 Under the court’s close supervision on procedural issues, 
the ADNR on October 6, 2015, finally decided the three pend-
ing Chuit River IFR applications. All three applications had 
been resisted by PacRim Coal, LP (PacRim), which has plans 
to develop a massive open-pit coal mine that would de-water 
approximately 12 miles of the Chuit River. The ADNR ap-
proved the issuance of the pending IFR application to Chuitna 
Citizens Coalition (CCC) for one segment or reach of the Chuit 
River (Middle Creek, Stream 2003), but it denied issuance of 
CCC’s two other pending IFR applications. See Findings of 
Fact, Conclusions of Law, and Decisions, “Reservation of Wa-
ter Applications on Middle Creek/Stream 2003,” LAS Nos. 
27340, 27436, 27437 (ADNR Oct. 6, 2015); see also News 
Release, ADNR, “Decision Reached on Stream 2003 Reserva-
tion of Water Applications” (Oct. 7, 2015). The granted IFR 
application is identified as LAS 27436 (Stream 2003, Lower 
Reach). CCC’s IFR applications that were denied are LAS 
27430 (Stream 2003, Main Reach) and LAS 27437 (Stream 
2003, Middle Reach). 

 CCC did not appeal the denial of its two failed IFR appli-
cations, but PacRim, joined by industry trade groups, has ap-
pealed the grant of CCC’s third IFR application to the 
Commissioner of ADNR. See Letter from Resource Dev. 
Council, to Comm’r Mark Myers, ADNR (Oct. 26, 2015). It is 
not known when this appeal will be decided; the present Com-
missioner of ADNR, Mark Myers, recently announced that he 
would retire on March 1, 2016. See News Release, ADNR, 
“Commissioner Mark Myers Announces Retirement” (Feb. 16, 
2016). 

 In other IFR news, on December 15, 2015, the ADNR 
approved IFR applications for the seasonal protection of a 
number of specific reaches of two important salmon rivers in 
western Alaska, the Mulchatna River and the Stuyahok River. 

See Findings of Fact, Conclusions of Law, and Decision, 
“Mulchatna River Reservations of Water,” LAS Nos. 27309, 
27516, 30075, 30076, 30077 (ADNR Dec. 15, 2015); Findings 
of Fact, Conclusions of Law, and Decision, “Stuyahok River 
Reservations of Water,” LAS Nos. 27310, 30073, 30074 
(ADNR Dec. 15, 2015). These IFR applications had been filed 
by the Southwest Alaska Salmon Habitat Partnership, in 
collaboration with the Alaska Department of Fish & Game. As 
with the earlier issuance of the Chuit River IFR to a private 
entity, the issuance of these IFRs on the Mulchatna and 
Stuyahok Rivers has been appealed by industry and trade 
groups to the Commissioner of the ADNR. 

COLORADO 
(William A. Paddock, Reporter) 

INCREASED SURFACE WATER RUNOFF RESULTING FROM 

DEVELOPMENT IN A DESIGNATED GROUND WATER BASIN

CAN BE “DESIGNATED GROUND WATER” NOT SUBJECT TO 

APPROPRIATION AS SURFACE WATER 

 In 1965 Colorado adopted the Colorado Ground Water 
Management Act (Management Act), Colo. Rev. Stat. §§ 37-
90-101 to -143, to govern the use of “designated ground wa-
ter.” Since that time, the question of what is and is not desig-
nated ground water has continuously vexed Colorado courts. 
See, e.g., Gallegos v. Colo. Ground Water Comm’n, 147 P.3d 
20 (Colo. 2006); Pioneer Irrigation Dists. v. Danielson, 658 
P.2d 842 (Colo. 1983); State ex rel. Danielson v. Vickroy, 627 
P.2d 752 (Colo. 1981). 

The Management Act defines “designated ground water” 
as 

that ground water which in its natural course would 
not be available to and required for the fulfillment of 
decreed surface rights, or ground water in areas not 
adjacent to a continuously flowing natural stream 
wherein ground water withdrawals have constituted 
the principal water usage for at least fifteen years pre-
ceding the date of the first hearing on the proposed 
designation of the basin, and which in both cases is 
within the geographic boundaries of a designated 
ground water basin. 

Colo. Rev. Stat. § 37-90-103(6)(a). “Ground water,” in turn, is 
defined in the Management Act as “any water not visible on the 
surface of the ground under natural conditions.” Id. § 37-90-
103(19). Thus, on its face it appears that to constitute designat-
ed ground water, the water must, at a minimum, be under the 
ground. This is not the conclusion reached by the Colorado 
Supreme Court in Meridian Service Metropolitan District v. 
Ground Water Commission, 2015 CO 64, 361 P.3d 392. 

 In 2011 the Meridian Service Metropolitan District (Me-
ridian) filed an application with the water court to appropriate 
surface water within the Upper Black Squirrel Creek Designat-
ed Ground Water Basin (UBS Basin) in El Paso County, Colo-
rado. The UBS Basin was designated by the Colorado Ground 
Water Commission (Commission) on May 1, 1968 (1968 Or-
der). At the time of designation, the Commission found, among 
other things, that 
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“virtually all” of the water in the basin was under-
ground water, and water flowed on the surface only 
“during and immediately following” periods of heavy 
rainfall . . . . Because this water was “in an area not 
adjacent to a continuously flowing natural stream,” the 
Commission concluded that the water met the statuto-
ry definition of “designated ground water” and that the 
[proposed UBS Basin] qualified as a designated 
ground water basin. 

Id. ¶ 5. 

 Meridian’s water court application sought conditional sur-
face water rights to divert five cubic feet per second at four 
locations and to store a total of 169 acre-feet of surface water 
within the UBS Basin. Id. ¶ 6. Several opposers challenged the 
water court’s jurisdiction over the claim on the basis that Me-
ridian’s claim was to “storm water run-off” that was the source 
of recharge to the UBS Basin’s aquifers and, therefore, was 
designated ground water. Id. ¶ 7. The water judge found that 
this was an issue that, in the first instance, must be resolved by 
the Commission. The judge, therefore, stayed the water court 
proceeding pending action by the Commission. Id.; see Vick-
roy, 627 P.2d at 759–60. 

 Meridian then initiated a proceeding before the Commis-
sion seeking a determination that the surface water it sought to 
appropriate was not designated ground water. The Commission 
referred the matter to its hearing officer who, after a contested 
hearing, found inter alia that 

(1) the Basin was over-appropriated, and the Commis-
sion would not issue permits for new uses of designat-
ed ground water absent an approved plan to replace 
the depletions from the new uses; (2) “surface runoff 
from precipitation events quickly infiltrates into the 
alluvial sediments and does not flow on the surface for 
more than a few hours, except in rare, large, flood 
events . . .”; (3) experts for both sides testified or pro-
vided evidence that Meridian’s proposed development 
would increase surface runoff due to the creation of 
impermeable surfaces; (4) but for Meridian’s proposed 
development, falling rain would either evaporate, be 
consumed by plants, or recharge the aquifer; 
(5) several reports had concluded that on a basin-wide 
average, approximately four percent of falling precipi-
tation percolates far enough to recharge the aquifer; 
and (6) precipitation falling in the Basin would not 
reach a tributary stream. 

Meridian, 2015 CO 64, ¶ 8. 

 Based on these factual findings, the hearing officer ruled 
that the portion of the precipitation that can be determined to 
recharge the aquifers in the UBS Basin was designated ground 
water. Id. ¶ 9. Meridian appealed the hearing officer’s decision 
to the Commission, and the Commission affirmed it. Id. ¶ 10. 
Meridian then took a de novo appeal to the district court pursu-
ant to Colo. Rev. Stat. § 37-90-115. Meridian, 2015 CO 64, 
¶ 10. After trial the district court agreed with the Commission, 

finding that (1) “[a]ll precipitation that falls in the 
UBS Ground Water Basin is water that would contrib-
ute to recharge of the aquifer and not existing surface 
streams”; (2) Meridian’s construction of impermeable 
surfaces had the practical effect of “building a giant 

concrete ‘catch pond’ above the aquifer”; and 
(3) “[t]here [was] nothing ‘natural’ about that process 
or the results” but rather “[t]he ‘streams’ are only 
‘streams’ because they are man-made.” 

Id. (alterations in original). In other words, the district court 
concluded that some portion of the water claimed by Meridian 
would recharge the aquifers in the UBS Basin through precipi-
tation, and to that extent it was designated ground water subject 
to the Commission’s jurisdiction. Id. Meridian appealed this 
decision to the Colorado Supreme Court. 

 On appeal Meridian sought reversal on the grounds that 
(1) the Commission lacked subject matter jurisdiction over the 
claim; (2) the water Meridian sought to appropriate was surface 
water, not designated ground water; (3) the doctrines of claim 
preclusion, issue preclusion, and stare decisis barred the classi-
fication of the water Meridian sought to appropriate as desig-
nated ground water; and (4) public policy require a ruling in 
Meridian’s favor. Id. ¶ 12. 

 Meridian’s jurisdictional argument turns on whether the 
water that Meridian sought to appropriate was designated 
ground water. Under established Colorado law, the Commis-
sion had jurisdiction to determine, in the first instance, whether 
the water involved was designated ground water. Id. ¶ 20 (cit-
ing Gallegos, 147 P.2d at 31–32; Pioneer, 658 P.2d at 846–47; 
Vickroy, 627 P.2d at 759–60). Meridian argued that the Com-
mission lacked jurisdiction over its claim because surface water 
could not constitute designated ground water. The court did not 
believe the issue was that simple, stating instead that “the de-
termination of whether the water at issue was designated 
ground water turned on whether, ‘under natural conditions,’ the 
water would be visible on the surface and whether, in its ‘natu-
ral course,’ it would be available for the fulfillment of decreed 
surface rights.” Id. ¶ 25 (citations omitted). 

 The supreme court then pointed out that the district court 
had found, as a matter of fact, that the precipitation falling in 
the UBS Basin under pre-development conditions would sink 
into the ground and be part of the ground water supply, and it 
would not have been visible on the surface under such condi-
tions, except during heavy rain events. Id. ¶ 26. The district 
court also found, as a matter of fact, that “the water that Merid-
ian sought to divert was merely runoff that had been increased 
by Meridian’s construction of impermeable surfaces,” a portion 
of which was designated ground water. Id. The supreme court 
found that the record supported the findings by the district 
court that some of the water was designated ground water. Id. 
¶ 27. The supreme court then went on to reject Meridian’s ar-
gument that the district court had misapplied the standard for 
designated ground water by relying on a paraphrased version of 
the definition. The supreme court held that the district court 
had properly applied the statutory definition. Id. ¶ 28. 

 The supreme court also rejected Meridian’s argument that 
the district court too narrowly construed the meaning of the 
term “natural stream” from the court’s decision in In re Ger-
man Ditch & Reservoir Co., 139 P. 2 (Colo. 1913). Meridian, 
2015 CO 64, ¶ 29. It concluded that the evidence established 
that the water Meridian sought to appropriate would not reach a 
tributary system and, therefore, the water at issue did not con-
stitute a “natural stream” under the definition used in German 
Ditch. Id. ¶ 32. 
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 Meridian’s next argument was that the doctrines of claim 
preclusion, issue preclusion, and stare decisis barred the Com-
mission from revisiting and altering the 1968 Order by which it 
designated the UBS Basin. Id. ¶ 35. Meridian argued that the 
1968 Order only designated ground water in the alluvial aquifer 
in the UBS Basin and could not have included water that sub-
sequently found its way into the aquifer. Id. The court stated 
that Meridian’s argument was based on claim preclusion, and 
that doctrine only prevented re-litigation of claims that were or 
could have been litigated in a prior proceeding. Id. ¶ 36. As-
suming, without deciding, that the 1968 Order was a final 
judgment for purposes of claim preclusion, the court held that 
Meridian had failed to establish that the current and prior pro-
ceeding involved identical claims for relief. Id. ¶ 37. It ex-
plained that the purpose of the 1968 Order was a determination 
of whether the ground water in the alluvial aquifer of Upper 
Black Squirrel Creek was designated ground water. Id. ¶ 39. In 
contrast, Meridian’s claim was that runoff resulting from its 
proposed development was not designated ground water. The 
court held that this claim was not and could not have been 
brought in 1968 because there was no proposed development at 
that time. Id. ¶ 40. Therefore, claim preclusion did not apply. 
Id. ¶ 41. 

 Finally the court rejected Meridian’s public policy argu-
ment that the district court’s ruling violated the doctrine of 
maximum utilization. Relying upon its decisions in State Engi-
neer v. Castle Meadows, Inc., 856 P.2d 496 (Colo. 1993), and 
Southeastern Colorado Water Conservancy District v. Shelton 
Farms, Inc., 529 P.2d 1321 (Colo. 1974), the court held that a 
ruling in favor of Meridian would be contrary to the public 
policy against creating incentives for people to increase water 
supplies by creating impermeable surfaces and eradicating 
phreatophytes. Meridian, 2015 CO 64, ¶ 43. The supreme court 
also rejected Meridian’s argument that upholding the district 
court’s decision would result in waste. Id. ¶ 46. The supreme 
court pointed out that designated ground water is subject to 
different standards of management than the pure prior appro-
priations doctrine applicable to surface streams. “[T]he Man-
agement Act empowers the Commission to curtail ground 
water pumping when the amount of water needed to fill a water 
right would, among other things, ‘result in withdrawing the 
ground water supply at a rate materially in excess of the rea-
sonably anticipated average rate of future recharge.’” Id. ¶ 48 
(quoting Colo. Rev. Stat. § 37-90-111(1)(b)). It therefore held 
that the district court’s order was fully consistent with the pro-
visions of the Management Act and hence public policy. Id. 
¶ 49. 

 Editor’s Note: The reporter’s law firm was engaged to 
represent one of the parties to this litigation subsequent to the 
decision in this appeal. 

NON-ATTORNEY TRUSTEES OF AN EXPRESS TRUST CANNOT 

APPEAR PRO SE IN PROCEEDINGS BEFORE THE WATER

JUDGE 
 The appeal in J. Tucker, Trustee v. Town of Minturn, 2015 
CO 61, 359 P.3d 29, involved the Town of Minturn’s applica-
tion for a finding of reasonable diligence in the development of 
its conditional water rights as required by Colo. Rev. Stat. § 37-
92-301(4). J. Tucker, the trustee of an express trust for undis-
closed beneficiaries, filed a pro se statement of opposition to 
the Town of Minturn’s application. 2015 CO 61, ¶ 4. Tucker is 

not an attorney, and during a case management conference the 
water judge questioned whether Tucker, as a non-attorney trus-
tee, could represent the interests of the trust beneficiaries pro 
se. The water judge’s question is a logical corollary of Rule 1 
of the Uniform Local Rules for All State Water Court Divi-
sions, which allows corporations to act through corporate offic-
ers or other non-lawyer agents when an application or 
statement of opposition is pending before the water referee. 
Once a matter is before the water judge, however, all corpora-
tions must be represented by an attorney licensed to practice 
law in Colorado. 

 The water judge afforded Tucker the opportunity either to 
show why he should be allowed to represent the trust pro se, or 
to engage a lawyer to represent the trust. Tucker responded by 
arguing that under Colo. R. Civ. P. 17(a), 

he was permitted, as a matter of law, to act in his own 
name as trustee for the benefit of others. He further 
argued that he had the right to represent himself in do-
ing so. He did not, however, provide any information 
about the trust, its beneficiaries, or the trust agreement 
under which he purportedly was acting. 

2015 CO 61, ¶ 5. The water judge disagreed, ruling that as a 
non-attorney Tucker “could not properly represent the trust in a 
water proceeding before the water judge.” Id. ¶ 6. The court 
ordered Tucker to have counsel enter an appearance on behalf 
of the trust, and that if Tucker did not do so, then his statement 
of opposition and all pleadings and motions that he had filed in 
the case would be stricken. Id. 

 Tucker did not have an attorney enter an appearance on 
behalf of the trust. Without striking Tucker’s statement of op-
position, pleadings, and motions, the water judge enter a judg-
ment and decree granting Minturn’s application. Id. ¶ 7. This 
appeal followed. 

 On appeal Tucker argued that as a trustee of an express 
trust he was entitled to proceed pro se. Id. ¶ 9. The Colorado 
Supreme Court disagreed. It began its analysis by examining 
the nature of the fiduciary relationship between a trustee and 
the beneficiary of the trust. The court explained that “[a] fidu-
ciary relationship involves a duty on the part of the fiduciary to 
act for the benefit of the other party as to matters within the 
scope of the relationship.” Id. ¶ 11 (quoting 1 Austin Wakeman 
Scott, William Franklin Fratcher & Mark L. Ascher, Scott & 
Ascher on Trusts § 2.1.5, at 37 (5th ed. 2006)). This made the 
trust more than a mere “personal relationship” between the 
trustee and beneficiaries. Rather, the trustee has a duty to act as 
the representative of the trust’s beneficiaries. Id. In other 
words, the trustee is not representing him or herself, but rather 
is representing the interests of others. 

 The court then acknowledged that while it had not previ-
ously considered this exact question, in other contexts it had 
consistently made clear that a non-attorney cannot, without 
counsel, represent the interests of others in a litigation matter. 
Id. ¶ 12. The court explained that the purpose of the bar and its 
admission requirements is to protect the public from incompe-
tent legal representation. Id. ¶ 13. For this reason, non-
attorneys are “prohibited from undertaking activities that re-
quire the exercise of legal discretion or judgment on behalf of 
others.” Id. Since Tucker was not an attorney and was seeking 
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to represent the interests of others in a litigation matter, he was 
subject to this proscription. Id. ¶ 16. 

 The court also rejected Tucker’s argument under Colo. R. 
Civ. P. 17(a) that he was entitled, as a matter of law, to repre-
sent the trust. Tucker relied upon the provision that “[e]very 
action shall be prosecuted in the name of the real party in inter-
est; but a . . . trustee of an express trust . . . may sue in his own 
name without joining with him the party for whose benefit the 
action is brought.” 2015 CO 61, ¶ 17 (quoting Colo. R. Civ. P. 
17(a)). While acknowledging that the rule allows a trustee to 
bring a suit in his or her own name, the court found nothing in 
the rule that allows a trustee to proceed pro se. Id. 

 Finally, the court rejected Tucker’s argument that the wa-
ter judge violated his rights of due process by denying him the 
right to proceed pro se. For the reasons explained above, the 
court concluded that Tucker was not allowed to proceed pro se. 
It further pointed out that the water judge had provided Tucker 
with the opportunity to retain counsel to represent the trust, but 
that he had refused to do so and had failed to explain the basis 
for his refusal. Under these circumstances, the court concluded 
there had been no violation of Tucker’s constitutional rights. 
Id. ¶ 18. 

GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

STATE FAILURE TO SUBMIT REQUIRED NOTIFICATION TO 

EPA NOT A VIOLATION OF AN EFFLUENT STANDARD OR

LIMITATION, THEREFORE NOT SUBJECT TO CITIZEN SUIT 

 In Askins v. Ohio Department of Agriculture, 809 F.3d 868 
(6th Cir. 2016), the U.S. Court of Appeals for the Sixth Circuit 
affirmed a district court ruling that the Clean Water Act 
(CWA), 33 U.S.C. §§ 1251–1387, does not permit suits against 
regulators for failure to adhere to the Act’s notification re-
quirements. The plaintiffs filed a citizen suit against the U.S. 
Environmental Protection Agency (EPA), the Ohio Environ-
mental Protection Agency (OEPA), and the Ohio Department 
of Agriculture (ODA) alleging that the defendants violated the 
CWA’s national pollutant discharge elimination system 
(NPDES) permitting procedures. Specifically, the plaintiffs 
contended that the OEPA, while exercising its state delegation 
of NPDES permitting authority from the EPA, failed to notify 
the EPA that it had transferred its authority to administer part 
of the state NPDES program to ODA. Askins, 809 F.3d at 872. 
Under the CWA, states may request permission from the EPA 
to administer the NPDES permitting program at the state level 
after the EPA “promulgates certain guidelines that govern mon-
itoring, reporting, enforcement, funding, personnel, and man-
power.” Id. (citing 33 U.S.C. §§ 1314(i)(2), 1342(b)). 
However, “[u]nder this authority, the [EPA] enacted a regula-
tion that requires a state to notify the [EPA] if it intends to 
transfer authority over part of the state-NPDES program to a 
different agency.” Id. (citing 40 C.F.R. § 123.62(c)). The CWA 
also “permits citizen suits ‘against any person (including . . . 
any other governmental . . . agency to the extent permitted by 
the eleventh amendment to the Constitution) who is alleged to 
be in violation of an effluent standard or limitation.’” Id. (quot-
ing 33 U.S.C. § 1365(a)(1)). The plaintiffs argued that the 

OEPA’s failure to inform the EPA of the transfer of authority 
to ODA constituted a violation of a condition of every NPDES 
permit and thus allowed citizen suit action. Id. 

 In ruling against this theory, the Sixth Circuit found that a 
violation of a notification requirement is not actionable in a 
citizen suit, the notification requirement is not a “condition” of 
a permit, and there is no private cause of action against regula-
tors for violating procedural regulations. In finding that failure 
to adhere to notification requirements is not actionable, the 
court noted that the CWA explicitly states that “[c]ompliance 
with a permit issued pursuant to [the NPDES program] shall be 
deemed compliance, for purposes of [citizen suits], with 
§§ 1311, 1312, 1316, 1317, and 1343,” id. at 873 (alterations in 
original) (alteration omitted) (quoting 33 U.S.C. § 1342(k)), 
and therefore any provision other than those sections cannot 
trigger the CWA citizen suit provision. Id. The notification 
requirement at issue in Askins was enacted pursuant to section 
1314. Id. Furthermore, the plaintiffs did not show that the noti-
fication requirement was a “condition” of the permit. Id. The 
court held that the requirement that a state notify the EPA if it 
transfers its NPDES permitting authority to another state agen-
cy is a requirement for the NPDES program, not a permit re-
quirement. Id. at 874. Lastly, the court ruled that the plaintiffs 
are not permitted to bring private causes of action against regu-
lators for violating procedural regulations. Id. at 876. The court 
found no precedent suggesting regulators could be sued under 
the CWA’s citizen suit provisions, only polluters, saying that 
“[i]f Congress intended the citizen suit to be all encompassing, 
it would have permitted suit for all violations of the [CWA], 
rather than specifying limited circumstances.” Id. at 875. 

IDAHO 
(Linda B. Jones, Reporter) 

RECHARGE AND RESERVOIRS—ENSURING WATER SUPPLY 

SECURITY IN TIMES OF DROUGHT AND CLIMATE

VARIABILITY 

 Idaho is not immune from the drought conditions that have 
been and are challenging the western states. Other seasonal 
changes have also had an impact on Idaho’s water availability 
and use. Over recent years, Idaho has seen less winter snow-
pack, with warmer temperatures bringing more winter rain, 
resulting in earlier snowmelt and runoff. Spring rainfall has 
increased in frequency and volume, and has continued later in 
the season. While these events do add water to streams and 
reservoirs in the short term, earlier snowmelt, winter rain, and 
longer, wetter springs increase the threat of flooding, change 
water use patterns, and do not solve longer-term water shortage 
issues. Because Idaho’s water storage capacity is fixed, and the 
reservoir system also functions as flood control, the increased 
water supplies during wet years cannot easily be captured and 
held over for use during dry years. Wet years generally do not 
offset dry years. 

 Regional studies for the Northwest predict that climate 
variability conditions (wetter wet years and drier dry years) 
will be more severe in the future and will change the flow re-
gime on which current hydrologic operating procedures are 
based. The Idaho Water Resource Board (IWRB), Idaho’s wa-
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ter resources planning entity, acknowledged the expectation 
that “seasonal flows in snowmelt-fed rivers will occur earlier, 
summer and fall stream flows will be reduced, and water tem-
peratures will increase.” IWRB, “Idaho Comprehensive State 
Water Plan,” at 40 (Nov. 2012) (State Water Plan). 

 These expectations were echoed at a recent program enti-
tled “Water Law in Idaho” (Law Seminars Int’l Sept. 21–22, 
2015, Boise, Idaho) (Water Law Seminar). Presenters at the 
Water Law Seminar included representatives from the Idaho 
Department of Water Resources (IDWR), the U.S. Bureau of 
Reclamation (BOR), the U.S. Army Corps of Engineers 
(Corps), technical water consultants, and water law practition-
ers. They presented data showing the changes Idaho is seeing 
in precipitation, water storage (in reservoirs and aquifers), and 
the short- and long-term impacts of drought and climate 
change. Increased precipitation in the form of rain and fewer, 
but more intense, storm events are expected to partner with 
more severe droughts and greater flooding in wet times. Addi-
tional expected impacts include more evaporation, reduced 
ground water recharge, water quality challenges, reduced 
productivity of hydropower facilities, and irreversible impacts 
on natural ecosystems. Id. Each of these changes presents its 
own challenges for Idaho’s water system, water resource man-
agers, and water users. 

Aquifer Recharge and Stabilization—A Short-Term 
Challenge and Long-Term Goal 

 The depletion of water in the Eastern Snake Plain Aquifer 
(ESPA) was a major focus of the Water Law Seminar and has 
been a major focus of the IWRB’s planning and the IDWR’s 
water administration activities over the past several decades. 
According to the IDWR, the ESPA can no longer meet all of 
the uses that have been assigned to it, and administration of 
water rights following delivery calls (based on drought and 
other events creating water shortages) must determine which 
uses can be met and which must be curtailed. See Presentation 
by Brian Patton, IWRB, Water Law Seminar. The ESPA is a 
roughly 10,000-square-mile aquifer that stretches across most 
of southern Idaho, connects to the Snake River at several plac-
es, and ultimately spills out of the walls of the deep Snake Riv-
er Canyon in the huge springs known as Thousand Springs, 
located near Hagerman, Idaho. The Snake River and the ESPA 
are the life blood of this vast area and are important to Idaho’s 
economy. Replenishing and stabilizing the water level of the 
ESPA and maintaining flows in the Snake River are priorities 
for the state. 

 The depletion of the ESPA is not a short-term phenomenon 
created by recent drought years, as indicated by the changing 
ESPA water levels over the last century. For the first half of the 
century, water volume in the ESPA accumulated and increased. 
This was caused or aided by the development of the rich farm-
land in the Snake River Plain and the diversion of surface wa-
ters for flood irrigation, with its incidental recharge to the 
aquifer. From about 1912 to 1952, the aquifer’s water levels 
increased by about 17 million acre-feet. See PowerPoint 
Presentation by IDWR, to the Idaho Legislature’s Natural Res. 
Interim Comm., “Addressing a History of ESPA Declines: Aq-
uifer History, Delivery Calls, & Settlement” (Oct. 16, 2015) 
(IDWR History Presentation). The years since 1952 have seen 
an increase in the demand for and use of ESPA water for grow-
ing municipalities, the addition and expansion of the milk, 

cheese, and other farm product processing industries, and ex-
pansion of aquaculture. Further, there has been a change to and 
an increase in ground water pumping for sprinkler irrigation. 
Since 1952, the ESPA’s water level has decreased by about 11 
million acre-feet. Id. According to the IDWR, there are 2.1 
million irrigated acres on the ESPA (871,000 acres irrigated by 
surface water, 889,000 acres irrigated by ground water, and 
another 348,000 acres using mixed sources). The ESPA is the 
sole source of drinking water for a majority of the cities and 
rural residents of the ESPA area, and is part of the ESPA-Snake 
River system that produces 50% of Idaho’s power needs. The 
Thousand Springs area, where the ESPA spills from under-
ground into the Snake River, feeds Idaho’s aquaculture indus-
try that raises 75% of the nation’s trout. Id. About 33% of all 
goods and services ($14.9 billion annually) produced in Idaho 
are produced from and around the ESPA. Id. 

 There are several initiatives being undertaken to study and 
plan to address the health of the ESPA. This reporter has re-
ported previously about the Statewide Comprehensive Aquifer 
Planning and Management Program, which addresses changes 
occurring in three major aquifers in the state, the ESPA being 
the largest. See Vol. XLIII, No. 2 (2010); Vol. XLV, No. 3 
(2012) of this Newsletter. The comprehensive aquifer manage-
ment plans (CAMP) identify water supply and planning issues, 
explore ways to respond to changes, and make recommenda-
tions for projects supporting future water availability and man-
agement. See IWRB, “Eastern Snake Plain Aquifer (ESPA) 
Comprehensive Aquifer Management Plan” (Jan. 2009) (ESPA 
CAMP). The ESPA CAMP identifies short- and long-term 
strategies and projects to address water shortages, reservoir 
storage issues, aquifer depletion, instream flow challenges, 
increased water use demand, and drought and climate variabil-
ity issues. Work has begun to implement the ESPA CAMP 
recommendations, including aquifer recharge projects. 

 Pursuant to the ESPA CAMP, the IWRB has undertaken 
“a five-year pilot program of managed aquifer recharge to the 
[ESPA]. . . . Effectiveness monitoring and evaluation results 
[are being] used to select and design future managed recharge 
strategies and projects.” State Water Plan, supra, at 55. In addi-
tion to increasing the volume of stored water in the ESPA, 
“[i]mplementation of managed recharge [is expected to] have 
an effect on the flow characteristics of the Snake River above 
and below Milner Dam.” Id. at 46. “In most years when irriga-
tion demands exceed water being accumulated to upstream 
storage reservoirs, flows at Milner Dam are reduced to zero 
until the end of the irrigation season. At these times the Snake 
River flow [downstream] consists mostly of ESPA discharge 
from the Thousand Springs area.” Id. at 52. Maintaining in-
stream flows to, among other things, meet state mandates and 
agreements with utilities and tribes is another reason that re-
charging the ESPA is so important. 

[W]hile the [ESPA CAMP] established a long-term 
annual hydrologic target of 150,000 to 250,000 acre-
feet of managed recharge, this target [is being] phased 
in to allow for informed water management and plan-
ning [to make sure all needs and consequences are 
considered]. The Phase I managed recharge hydro-
logic target for the Snake River Basin above Milner 
[was] to recharge between 100,000 and 175,000 acre-
feet on an average annual basis. Based upon data 
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gathered during this initial phase of managed re-
charge, the [IWRB] will consider in 2019 whether to 
implement the ESPA long-term managed recharge hy-
drologic target. 

Id. at 46. “The long-term objective of the ESPA CAMP is to 
effectuate a net annual ESPA water budget change of 600 thou-
sand acre-feet (kaf) by the year 2030.” Id. at 53. 

 Last fall, the IDWR presented an update about the state’s 
managed aquifer recharge program to the Idaho legislature’s 
Natural Resources Interim Committee. See PowerPoint Presen-
tation by Brian Patton, IDWR, to the Idaho Legislature’s Natu-
ral Res. Interim Comm., “ESPA Managed Recharge Program 
Update” (Oct. 16, 2015) (IDWR Recharge Presentation). The 
IDWR explained its recharge efforts and how the state con-
tracts with canal companies and irrigation districts to use un-
lined canals to divert water from the Snake River and carry it 
across the ESPA to recharge. These activities are supplemented 
with spreading/spill basins and injection wells. The IDWR re-
ported that 2014–2015 winter recharge moved from “pilot 
scale” to “full scale.” See PowerPoint Presentation by Brian 
Patton, IDWR, to the Idaho Soil & Water Conservation 
Comm’n, “Efforts to Resolve Eastern Snake Plain Aquifer Is-
sues” (Jan. 26, 2016). The total recharged was 75,234 acre-feet. 
The total spill was about 300,000 acre-feet. Id. During this 
2016 legislative session, the IDWR is seeking funding neces-
sary to meet the State’s commitments to fund water sustainabil-
ity projects, including managed recharge. The IWRB’s fiscal 
year 2016 budget was for $9.36 million for managed recharge 
operations, recharge infrastructure, investigation for further 
recharge capacity improvements, ground water conversation 
grants, and other projects. See IDWR Recharge Presentation, 
supra. In early 2016, the Governor’s office submitted amend-
ments to the state’s requested budget, including transferring 
another $6.5 million to the aquifer recharge fund and increasing 
funding for water sustainability projects by $3 million. See 
News Release, C.L. “Butch” Otter, Governor of Idaho, “Gov-
ernor Otter Adds to Water Sustainability Budget Request” (Jan. 
25, 2016). 

 Water users in the ESPA area are keenly aware of the im-
portance of recharging and stabilizing water levels in the 
ESPA. Recharge projects are being included as part of water 
delivery call mitigation plans. Water disputes and “delivery 
calls” have always been a part of life in Idaho, with the state’s 
“first in time, first in right” system. But the depletion of the 
aquifer and changes in and increased use of surface and ground 
water in the ESPA area have resulted in complicated, heated 
disputes between surface water users, springs water users, and 
ground water users. Managing water rights and water use in 
this area has been a challenge for the State and was one major 
reason for undertaking the Snake River Basin Adjudication 
(SRBA) in 1987. This nearly statewide adjudication of water 
rights took 27 years to complete, but has provided more cer-
tainty as to who owns water rights in the Snake River Basin. 
See Vol. XLVII, No. 3 (2014) of this Newsletter. Concurrently 
with the SRBA, and in recognition of the interconnection of 
surface water (the Snake River and its tributaries), springs, and 
ground water in the Snake River Basin, the IDWR promulgated 
rules for the conjunctive management of surface and ground 
water resources. See Idaho Admin. Code r. 37.03.11.000–.050. 
The rules provide for the administration of surface and ground 

water right priorities together, and provide a procedure for re-
sponding to delivery calls made by senior-priority water rights 
(surface or ground) against junior-priority water rights (surface 
or ground) in areas having a common ground water supply. 

 While the SRBA and the conjunctive management rules 
have provided a framework for identifying water rights priori-
ties and resolving water use conflicts in the ESPA area, water 
shortages from aquifer depletion and years of drought have 
taxed the process and many more water delivery calls, taking 
longer to resolve, have occurred. See generally IDWR, “Legal 
Actions,” http://www.idwr.idaho.gov/legal-actions/. Because 
junior ground water rights holders include many municipalities, 
schools, and commercial and industrial uses, as well as ground 
water irrigators, resolving water delivery calls puts pressure on 
everyone to find unique ways to allocate water in times of 
shortage and to provide certainty to both senior and junior wa-
ter users. See IDWR History Presentation, supra. 

 Adding to the pressure is an order issued last summer in 
the Rangen matter. See Memorandum Decision & Order, 
Rangen, Inc. v. IDWR, No. CV 2014-4970 (Idaho 5th Dist. Ct. 
June 1, 2015). Rangen, Inc. (Rangen), which operates a fish 
hatchery facility that uses water from the ESPA springs tribu-
tary to Billingsley Creek, made a delivery call in 2011. Id. at 2. 
The Director of the IDWR issued a curtailment order and in-
structed affected junior water rights holders that they could 
avoid curtailment if they proposed and obtained approval of a 
mitigation plan that would provide Rangen with its full amount 
of water phased in over a five-year period. Id. The story is 
more complicated than this, but when water delivery pursuant 
to the mitigation plan was found to be deficient in early 2015, 
the Director did not immediately curtail junior users, but al-
lowed them “sufficient time” to prepare for curtailment or to 
provide an alternative source of mitigation. Id. at 4. Rangen 
filed a petition for judicial review, and the district court con-
cluded that the Director exceeded his authority by failing to 
curtail junior users immediately when he determined a defi-
ciency existed. Id. at 5. This decision informs junior water 
rights holders to plan for the possibility of curtailment in dry 
years, even if they have approved mitigation plans. Based on 
this decision, and Idaho water law, the Director cannot permit 
out-of-priority juniors to continue to divert water until senior 
rights holders get their full amount. This increases pressure on 
water users in the ESPA to engage in more proactive planning 
to address water issues, including plans for shortages and con-
tingencies, before they face immediate curtailment mandates. 

 The decision in the Rangen case was issued about the 
same time that another group of water users were settling a 
long-standing delivery call matter. This delivery call, made as 
Idaho was entering into its sixth year of drought in early 2005, 
was filed by the Surface Water Coalition (SWC), a coalition of 
five irrigation districts and two canal companies in the ESPA 
area. To review the call and related documents, see IDWR, 
“Surface Water Coalition Delivery Call Related Documents,” 
http://www.idwr.idaho.gov/News/WaterCalls/Surface%20Coali
tion%20Call/. The SWC requested the IDWR to curtail junior 
ground water rights in order to satisfy the SWC’s senior surface 
water rights. At the time of this call, negotiations between sur-
face and ground water users had been underway for three years, 
attempting to find a long-term agreement for stabilizing the 
declining aquifer levels and spring flows. Given the hydrologic 
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interconnectedness of surface water, spring water, ground wa-
ter, and stored water, and the complexity of fashioning a cur-
tailment order that would satisfy senior users and protect junior 
uses, the call had far-reaching implications. The SWC asserted 
that junior curtailment must extend over a period of time (not 
for just one year) unless substantial aquifer recovery occurred 
as a result of artificial or natural recharge in excess of the rate 
of groundwater depletions. See Letter from SWC, to IDWR 
Director Karl Dreher (Jan. 14, 2005). After more than 10 years, 
on June 30, 2015, the players finalized a settlement agreement. 
See “Settlement Agreement Entered Into June 30, 2015 Be-
tween Participating Members of the Surface Water Coalition 
and Participating Members of the Idaho Ground Water Ap-
propriators, Inc.,” http://www.idwr.idaho.gov/files/legal/swan-
falls-agreement/20150630-Settlement-Agreement.pdf. 

 The settlement agreement provides for near-term actions 
(including delivery of storage water to the senior SWC mem-
bers by ground water users and dedication of $1.1 million to 
provide water to existing conversion projects). Id. at 2. It also 
includes long-term practices, including, but not limited to, con-
sumptive use reduction of groundwater by 240,000 acre-feet 
annually, a shortening of the irrigation season, and support to 
the state-sponsored recharge program of 250,000 acre-feet an-
nually. Id. at 2–3. Local recharge components feed into the 
state’s managed recharge system. The goal of the agreement is 
to stabilize and ultimately reverse the trend of declining ground 
water levels in the ESPA, and return ground water levels to the 
average ground water levels that existed in 1991–2001. Id. at 3. 
To provide a measure of certainty for both senior and junior 
users, if any of the settlement benchmarks is not met, “adaptive 
water management measures” kick in to provide for additional 
recharge, consumptive use reductions, or other measures. Id. at 
4–5. This settlement has been praised as an example of cooper-
ation and planning for use in other areas of the ESPA. 

 Only time will tell if these current efforts will be success-
ful in returning the ESPA to historic water levels, to support 
current and future water needs. Managed recharge projects, 
whether by the state, regional water projects under the CAMPs, 
or as part of water user agreements, and whether short-term or 
long-term, are seen as promising, indeed critical, means for 
enhancing ground and surface water supplies and helping to 
stabilize and maintain aquifer levels and downstream flows. 
See State Water Plan, supra, at 15. While the ESPA has been a 
major focus, managed recharge is seen as “an adaptive mecha-
nism for minimizing the impacts of variability in climate condi-
tions” in major aquifers in other parts of the state. Id. 

Increase in Reservoir Storage Capacity 

 In addition to implementing projects to increase aquifer 
storage, Idaho is looking to increase surface water storage. Ida-
ho’s reservoir system was built over the years to provide for 
storage of snowmelt for irrigation later in the summer. Reser-
voirs also provide for flood protection and instream flow for 
fish and hydropower. For example, in the Boise River Basin, 
the Lucky Peak, Arrowrock, and Anderson Ranch reservoirs 
are operated as a unified system for flood control and refill 
purposes and to maximize their capabilities. Arrowrock and 
Anderson Ranch reservoirs were constructed in the early to 
mid-1900s by the BOR as part of the development of the Boise 
Project. See IDWR, “Proposed Treasure Valley Comprehensive 
Aquifer Management Plan,” at 13–14 (2012) (TV CAMP). 

Lucky Peak was constructed in 1957 by the Corps for flood 
control, irrigation, and other authorized purposes. Id. at 13. 
Authorized uses for water in these three reservoirs vary, and 
are subject to the terms of spaceholder contracts. The majority 
of the space is used for irrigation storage and some is used for 
storage for municipal and industrial purposes. Id. The BOR 
also holds storage space in Lucky Peak Reservoir to be used for 
downstream salmon flow augmentation. Id. at 23. This is but a 
component of the storage water that the BOR delivers from the 
Snake River above Brownlee Reservoir every year for salmon 
flow augmentation. Id. These three reservoirs also are relied 
upon for flood control in the Treasure Valley. Yet their com-
bined capacities are not sufficient to contain and control rain-
fall and runoff from a major rainfall event. See Presentation by 
Jeremy Giovando, P.E., Corps, Water Law Seminar (Corps 
Presentation). Increased early runoff in the winter combined 
with longer, wetter springs raises the threat of flooding along 
the Boise River through Boise and beyond. Id. 

 To address the need to store more water for irrigation, in-
stream flow, and other water uses, to offset the increased varia-
bility of water supply, and to plan for and prevent flooding, the 
IWRB concluded years ago that additional storage or other 
sources of stored water supply are needed in the Snake River 
Basin. See State Water Plan, supra, at 18, 55. This need for 
increased reservoir storage also has been a finding of the 
CAMPs. See, e.g., TV CAMP, supra, at 26. In 2008, the Idaho 
legislature directed the IWRB to investigate water storage pro-
jects statewide. See State Water Plan, supra, at 57 (citing 
H.R.J. Mem. 8, 59th Leg., 2d Reg. Sess. (Idaho 2008)). The 
IWRB has been focused on, and continues to study, the feasi-
bility of several reservoir storage enlargement options. Some of 
these sites have been studied more than once. In each case, new 
studies have built upon existing literature and information and 
integrate current operation criteria and existing and projected 
water use needs and constraints. Below are brief summaries of 
the leading proposals to increase reservoir capacity in the state, 
discussed at the Water Law Seminar. For more going forward, 
see http://www.idwr.idaho.gov/IWRB/programs. 

 Galloway Dam/Weiser River. The proposal that appears to 
be the most promising is for a new dam (the Galloway Dam) on 
the Weiser River. Building a new dam on the Weiser River at 
the Galloway site (approximately at river mile 13.5 on the 
Weiser River) has been studied for decades, going back to the 
1950s. See State Water Plan, supra, at 56–57. “In the early 
1970s, federal lands for the potential Galloway dam and reser-
voir site were classified and withdrawn for hydropower pur-
poses by the Federal Power Commission (now FERC).” Id. at 
57. The Corps did initial feasibility studies between 1988 and
1994. “The [IWRB] and the Corps partnered to conduct a ‘Gap 
Analysis’ which was completed in March 2011. The Gap Anal-
ysis was designed to inform decision makers of critical infor-
mation gaps that need to be addressed before deciding whether 
to move forward with comprehensive new environmental, en-
gineering, and economic feasibility studies.” Id. On July 29, 
2011, the IWRB authorized spending up to $2 million to ad-
dress identified questions. Id. Since 2011, the IWRB has been 
preparing geologic and operations analyses. The Corps has 
been studying potential benefits of the proposed Galloway Dam 
both in the Weiser River Basin and for the Snake River up-
stream of the Hells Canyon Complex, evaluating the potential 
to exchange stored water upstream on the Snake River and the 
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effects on other large storage projects (power generation and 
water supply). See Corps Presentation, supra. The Corps’s 
analyses include economic and hydraulic modeling. So far, the 
Galloway Dam proposal has proved positive for storage bene-
fits, adding flexibility and reliability in meeting instream flow 
augmentation for fish, a relatively high hydropower potential, 
reduced flood risk for the Weiser area, and enhanced water-
based recreation opportunities in Washington County. Id. 

 Increasing Storage in the Boise River Basin. The IWRB 
and the Corps have been studying the lower Boise River water-
shed to plan for flood risk management and water supply pur-
poses. See State Water Plan, supra, at 18, 56; Corps 
Presentation, supra. Even with three large reservoirs (Lucky 
Peak, Arrowrock, and Anderson Ranch), there is significant 
flood risk in the Boise River below Lucky Peak, largely be-
cause a levee system planned to be constructed with the Lucky 
Peak Dam was not built. See Corps Presentation, supra. This 
system has large runoff volumes relative to the system storage 
capacity. Abnormal runoff timing and late season rainstorms 
increase the flood risk. An interim feasibility study in 2009 by 
the IWRB and the Corps looked at possible storage options 
above Lucky Peak Dam to increase water storage and reduce 
flood risks. This study ranked enlargement of the Arrowrock 
Dam as the highest priority alternative. See State Water Plan, 
supra, at 56. A preliminary analysis completed in 2011 con-
cluded that raising Arrowrock Dam is technically feasible. Cur-
rently, the IWRB and the Corps continue to analyze measures 
and alternatives. 

 The BOR also is studying ways to increase storage capaci-
ty in its Boise Project, which includes the Arrowrock Division 
and the Payette Division. See Presentation by Toni Turner, 
P.E., BOR, Water Law Seminar. The Boise Project has five 
storage dams, three power plants, seven pumping plants, 720 
miles of canals, and 650 miles of drains, and furnishes irriga-
tion water to about 400,000 acres in southwestern Idaho and 
eastern Oregon. Id. Raising the height of the Anderson Ranch 
Dam was one proposal under the BOR’s 2006 Boise/Payette 
Water Supply Assessment, which was undertaken to identify 
areas of interest for increasing storage supply and reducing 
flood risk. Id. However, based on the BOR’s 2010 Water Stor-
age Screening Analysis, Anderson Ranch Dam was not consid-
ered further because it did not provide needed flood reduction. 
The Lower Boise Interim Feasibility Study is ongoing between 
the IWRB and the BOR, looking further at replacing the exist-
ing Arrowrock Dam, or building a new dam at either Alexander 
Flats or Twin Springs. See State Water Plan, supra, at 20. 

 Building a New Teton Dam. Another proposal with a histo-
ry is the construction of a new dam in the Teton Basin. The 
first Teton Dam was constructed in the early 1970s. It failed 
during its initial filling in 1976, and flooded the area of 
Rexburg, Idaho. The Idaho legislature identified a replacement 
for the Teton Dam as a possibility for addressing water storage 
and flood issues. In 2008, the Idaho legislature appropriated 
$1.8 million to the IWRB to study replacing the Teton Dam 
and enlarging the Minidoka Dam (see below). See S. 1511, 
59th Leg., 2d Reg. Sess. (Idaho 2008). In 2009, the IWRB and 
the BOR entered into an agreement to study 

water resources in the Henry’s Fork/Teton River Ba-
sins to develop alternatives for improving water sup-
ply conditions in the [ESPA] and upper Snake River 

Basin. These alternatives include new water storage 
projects [(such as reconstructing the Teton Dam)], en-
largement of existing reservoirs, and conservation and 
water management strategies, including managed aq-
uifer recharge and automated water delivery system. 

State Water Plan, supra, at 55–56; see also PowerPoint Presen-
tation by IWRB, to the Treasure Valley CAMP Advisory 
Comm., “Statewide Surface Water Storage Project Studies” 
(June 10, 2010). Raising the Island Park Dam, the Ashton Dam, 
and the Moose Creek Dam and building a new dam at one of 
five potential sites (including the Teton Dam site) were consid-
ered as part of these analyses. See PowerPoint Presentation, 
Cynthia Bridge Clark, IWRB, “Henrys Fork Basin Study Up-
date” (Aug. 8, 2013). 

 Enlarging the Minidoka Dam. The IWRB is studying a 
proposal to enlarge the Minidoka Dam on the Snake River near 
Twin Falls, Idaho. This dam was constructed in 1906 by the 
BOR. See State Water Plan, supra, at 56. Due to the age of the 
dam, the BOR is planning to reconstruct the dam’s spillway 
and headworks. In 2008, the IWRB and the BOR partnered to 
evaluate raising the dam in conjunction with the spillway re-
pairs. That study concluded that a five-foot rise is technically 
feasible. Id. Reservoir storage would be increased for aquifer 
recharge as well as for irrigation, power, flood control, and 
flow augmentation. See id. at 20. For more information about 
these proposals and others, see IDWR, “Idaho Surface Water 
Storage Investigations,” http://www.idwr.idaho.gov/waterboard/ 
WaterPlanning/Storage/default.htm. 

Conclusion 

 While recent drought conditions have not created the entire 
water availability problem, they certainly have increased the 
focus on these issues, with a wider audience. Decades of plan-
ning at the state, regional, and local levels is beginning to take 
shape in successful recharge efforts. State-managed projects 
and cooperative regional and local projects, under CAMPS and 
as part of delivery call mitigation agreements, are helping to 
implement plans to stabilize depleting aquifers. In addition, 
decades of researching options for surface storage (reservoirs) 
are focusing in on options that may indeed be realized in the 
future. Continued aquifer recharge and added surface storage 
each promise to help mitigate against both shorter-term drought 
issues and longer-term climate fluctuations. 

MONTANA 
(Holly Jo Franz, Reporter) 

MONTANA SUPREME COURT UPHOLDS THE ABILITY TO ADD 

STORAGE TO A DIRECT FLOW WATER RIGHT 

 In Teton Cooperative Reservoir Co. v. Farmers Coopera-
tive Canal Co., 2015 MT 208, 354 P.3d 579, the Montana Su-
preme Court reviewed the Montana Water Court’s ruling 
allowing storage to be added to a direct flow water right. Farm-
ers Cooperative Canal Co. (Farmers), the water right claimant 
in the case, is an irrigation company incorporated in 1897 for 
the purpose of appropriating, transporting, and using irrigation 
water from the Teton River. Farmers was decreed an August 1, 
1897, Teton River water right for 4,000 miner’s inches in a 
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1908 district court decree. In 1966, Farmers acquired a June 15, 
1895, Teton River water right for 300 miner’s inches that was 
also included in the 1908 decree. Id. ¶ 3. 

 The water court found Farmers has irrigated with whatever 
water was available. Since Farmers’ right was fairly junior, the 
amount of water used by Farmers fluctuated depending on wa-
ter availability and the demands of senior water users. During 
average years, Farmers diverted little or no water between early 
July and late fall. Id. ¶ 4. 

 Recognizing the need to stabilize its water flow, Farmers 
constructed two reservoirs. The Harvey Lake Reservoir was 
completed in 1913, and Farmers Reservoir was completed in 
1942. The ability to store water allowed Farmers to release 
water from storage as needed throughout the irrigation season 
including during times when Farmers’ Teton River water rights 
were not in priority. Id. ¶ 5. 

 Farmers filed statements of claim alleging ownership of 
the 1895 and 1897 water rights and including both reservoirs as 
part of the claims. These claims received issue remarks from 
the Montana Department of Natural Resources and Conserva-
tion (DNRC) along with objections from a number of entities, 
including the Teton Cooperative Reservoir Co. (TCRC). Id. 
¶ 6. The TCRC claims Teton River water rights that are junior 
to Farmers’ claimed rights. According to the water court, 
TCRC constructed its own storage reservoir at some point after 
construction of the Harvey Lake Reservoir but before construc-
tion of Farmers Reservoir. The TCRC argued Farmers’ reser-
voirs are not part of its decreed 1895 or 1897 water rights but 
are instead new, independent junior appropriations. Id. ¶ 7. 

 The water court granted Farmers its 1895 and 1897 water 
rights, but decided the reservoirs were not part of Farmers’ 
original appropriations. The water court then reviewed the ad-
dition of the reservoirs as a pre-1973 change. Prior to 1973, an 
appropriator could change a water right as long it did not injure 
other users. Id. ¶ 8. The burden of proof is on the appropriator 
claiming injury. 

 The water court rejected Farmers’ claimed year-round di-
version period and, instead, decreed a March 1 to November 30 
period of diversion. The water court found the reservoirs did 
not change the period of diversion or the amount of water di-
verted by Farmers, and thus did not expand Farmers’ 1895 or 
1897 water rights. Id. Because there was no expansion, the Wa-
ter Court concluded the reservoirs could be used as part of the 
1895 and 1897 water rights. Id. ¶ 13. 

 The supreme court ruled the water court applied the correct 
standard of law when deciding the reservoirs could be added to 
Farmers’ earlier water rights. The supreme court referred to 
Montana’s policies encouraging water storage to stabilize and 
conserve water supplies. Id. ¶ 12. “[S]torage may be added to 
an existing direct flow water right as long as addition of storage 
does not interfere with the rights of other appropriators.” Id. 
“[S]torage does not interfere with other appropriators’ rights as 
long as it does not expand the storing user’s right.” Id. Accord-
ing to the supreme court, storage may be added to a direct flow 
water right as long as water is not stored at a rate exceeding the 
“volumetric flow rate” allowed by the direct flow right and 
water is not stored outside of the diversion period allowed by 
the direct flow right. Id. 

 The TCRC argued there was no substantial evidence to 
support the water court’s findings because there was no testi-
monial or documentary evidence predating the construction of 
either reservoir. According to the TCRC, in the absence of such 
evidence, the water court cannot characterize Farmers’ pre-
storage historical use and compare it to post-storage use. 
Id. ¶ 15. 

 The supreme court disagreed, ruling that while there was 
little direct evidence of Farmers’ historical water use, the cir-
cumstantial evidence combined with what direct evidence was 
provided was enough to support the Water Court’s decision. Id. 
¶ 17. The supreme court determined the 1908 decree was the 
best evidence of Farmers’ water use. Even though the 1908 
decree does not detail such use, it did find that use occurred. Id. 

 The supreme court also found substantial evidence regard-
ing Farmers’ period of diversion prior to reservoir construction. 
The supreme court pointed to witness testimony that 

direct flow users usually began irrigating as soon as 
water became available, often as early as March and, 
depending on the crop they were growing, would usu-
ally irrigate as long as they could receive water, often 
into November. There was also testimony that direct 
flow irrigators will usually irrigate whenever water is 
available to them. 

Id. ¶ 18. Consistent with this testimony, the supreme court not-
ed that  

several witnesses speculated that [Farmers] would be 
irrigating if it was not filling its reservoir during the 
beginning and end of the irrigation season. Based on 
this evidence, a reasonable mind might conclude that 
before [Farmers] had constructed any reservoirs . . . , 
it . . . was irrigating whenever water was available to 
it. 

Id. 

When considering evidence in Farmers’ minutes showing 
that prior to constructing its reservoirs, Farmers never hired a 
ditch rider before mid-April and never employed one for more 
than three months, the court determined it was not its role to 
reweigh evidence or to second-guess the finder of fact. Id. 
¶¶ 19–20. Instead, the reviewing court’s analysis is to deter-
mine “whether substantial evidence exists to support the find-
ings, whether the court misapprehended the effect of the 
evidence, or whether a mistake was made.” Id. ¶ 20. Even if 
Farmers’ board minutes did not support the water court’s find-
ings, the supreme court ruled those minutes did not make the 
other evidence any less substantial or less supportive of those 
findings. Id. 

 The water court’s conclusion that the reservoirs could be 
added to Farmers’ early priority water rights was based on the 
finding that the “use of the reservoirs did not increase either the 
amount of water diverted or the period of diversion.” Id. ¶ 23. 
The supreme court confirmed that the water commissioner rec-
ords from 1963 through 2004 showed Farmers never diverted 
more than 4,300 miner’s inches. Id. ¶ 24. 

 The supreme court then conceded there was no direct evi-
dence of Farmers’ water use between 1914 and 1963, but none-
theless concluded the amount of water used after 1963 never 
exceeded the amount of water used before 1914. Id. ¶ 25. The 
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supreme court then determined that “[i]n light of this fact and 
in the absence of evidence to the contrary, a reasonable mind 
might infer that [Farmers’] water use did not increase after the 
reservoirs were constructed . . . .” Id. It is unclear whether the 
supreme court was articulating a new standard of review based 
upon what a reasonable mind might infer. 

 On cross-appeal, Farmers claimed the water court erred by 
limiting its rights to a March through November period of di-
version. Farmers argued the theories of laches, waiver, and 
judicial estoppel barred the TCRC from objecting to Farmers’ 
water right claims, and the water court never should have con-
sidered whether Farmers’ diversion period was limited to a 
specific portion of the year. Id. ¶ 29. 

 The supreme court disagreed, ruling that even if the water 
court should not have considered the TCRC’s objections, it did 
not follow that the water court erred in limiting Farmers’ period 
of diversion. Id. ¶ 30. The supreme court noted that independ-
ent of, and prior to, the TCRC’s objections, the DNRC added 
issue remarks to the claims questioning whether the additions 
of the storage reservoirs were expansions of the water rights. 
As a result, the water court needed to resolve the matter regard-
less of the TCRC’s objection. Id. ¶ 31. 

 Editor’s Note: The reporter represented the Teton Coop-
erative Reservoir Co. in this case. 

OREGON 
(Kirk B. Maag, Reporter) 

OREGON IRRIGATION DISTRICTS HAVE AUTHORITY TO 

CONDEMN PROPERTY LOCATED OUTSIDE OF DISTRICT

BOUNDARY 

 Oregon irrigation districts have broad statutory authority to 
condemn property if necessary to support their irrigation objec-
tives. See Or. Rev. Stat. § 545.239(1). Irrigation districts (along 
with other entities with condemnation authority) also have the 
right to pre-condemnation entry onto property that is subject to 
condemnation. See id. § 35.220; see also id. § 545.239(1). This 
allows irrigation districts to enter onto property that is subject 
to condemnation to examine, survey, test, and take samples for 
the purpose of determining whether such property is suitable 
for the district’s purposes. See id. § 35.220. Until 2015, no Or-
egon court had addressed whether an irrigation district’s con-
demnation authority extends to property located outside of its 
boundary. On January 5, 2015, the Marion County Circuit 
Court held that the answer is yes—an irrigation district has 
authority to condemn lands located outside its boundary. See 
Oral Ruling from Summary Judgment Hearing, East Valley 
Water Dist. v. Jaquet, No. 14C21910 (Or. Cir. Ct. Marion 
Cnty. Jan. 5, 2015) (on file with author). 

Background 

 The East Valley Water District (District) is an Oregon irri-
gation district organized under Or. Rev. Stat. ch. 545. Farmers 
who are members of the District have been working together 
since 1993 to identify an alternative source of irrigation water 
to serve lands located within the District. These efforts were 
prompted by significant limitations on existing surface water 
and groundwater supplies within the District’s boundary. The 

District currently does not hold any water rights and does not 
distribute any water to its members. 

 The District considered several water supply options and 
determined that a storage reservoir was the most feasible op-
tion. A reservoir would allow the District to capture available 
surface water in the winter and spring and then release that 
stored water in the summer when it is needed by agriculture, 
fish, and wildlife. The District considered more than 75 poten-
tial reservoir sites in the process of identifying a site on Drift 
Creek for further evaluation. The Drift Creek site is located 
approximately six miles southeast of Silverton, Oregon, in 
Marion County and approximately 10 miles outside of the Dis-
trict’s boundary. 

 In 2014, the District requested access to several properties 
located in the proposed reservoir footprint for the purpose of 
conducting technical studies to determine whether construction 
of a reservoir at the site would be feasible. Several landowners 
voluntarily granted the District access to their properties, but 
several other landowners denied access. The District filed an 
action in Marion County Circuit Court to enforce its statutory 
right of pre-condemnation access. 

Summary Judgment Proceedings 

 The parties agreed that the case involved only questions of 
law and could be resolved on summary judgment. The sole 
issue before the court was whether an irrigation district has the 
right to condemn private property located outside the district’s 
boundary for the purpose of constructing a reservoir to supply 
irrigation water to lands located inside the district’s boundary. 
See Defendants’ Reply in Support of Defendants’ Motion for 
Summary Judgment at 1, East Valley Water Dist. v. Jaquet, No. 
14C21910 (Or. Cir. Ct. Marion Cnty. Dec. 18, 2014). If irriga-
tion districts lack such authority, they also lack the right to pre-
condemnation access, because the right to pre-condemnation 
access is limited to entities with condemnation authority over 
the property at issue. See Or. Rev. Stat. § 35.220. 

 Irrigation districts have a pre-condemnation right to enter 
upon “any land” to examine, survey, conduct tests, and take 
samples, in the manner provided under section 35.220. Id. 
§ 545.239(1) (emphasis added). With respect to condemnation,
an irrigation district has: 

the right to acquire, by lease, purchase, condemnation 
or other legal means, all lands, water, water rights, 
rights of way, easements and other property . . . neces-
sary for the construction, use, supply, maintenance, 
repair and improvement of any canals and works pro-
posed to be constructed by the [district]. The [district] 
also has the right to so acquire lands . . . for reser-
voirs, and the right to store water in constructed reser-
voirs, for the storage of needful waters, or for any 
other purpose reasonably necessary for the purposes 
of the district. 

Id. (emphasis added). 

 The defendants argued that quasi-municipal entities like 
irrigation districts cannot act beyond their boundaries, particu-
larly when it comes to condemnation, unless such power is 
expressly granted. See Defendants’ Motion for Summary 
Judgment at 14–15, East Valley Water Dist. v. Jaquet, No. 
14C21910 (Or. Cir. Ct. Marion Cnty. Nov. 20, 2014). The de-
fendants focused on the fact that the sentence related to con-
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demnation for reservoir purposes does not use the broad terms 
“all” or “any” and states only that a district may “so acquire 
lands” for reservoir purposes. Id. at 17. The defendants argued 
this means an irrigation district’s condemnation authority (at 
least with respect to reservoirs) can be exercised only within 
the district’s boundary. Id. at 19.  

 The District argued that section 545.239(1) does provide 
an express grant of extraterritorial condemnation authority. 
That is, the legislature’s use of “any,” “all lands,” and “to so 
acquire” establishes a broad, express grant of condemnation 
authority to irrigation districts and authorizes extraterritorial 
condemnation for a reservoir. See Plaintiff’s Reply in Support 
of Plaintiff’s Motion for Summary Judgment at 3, East Valley 
Water Dist. v. Jaquet, No. 14C21910 (Or. Cir. Ct. Marion 
Cnty. Dec. 19, 2014). 

 In the court’s oral ruling from the bench, the court agreed 
with the District’s interpretation of the statute. The court ex-
plained: 

First and foremost, I think that “any and all” mean 
what they say and those are not words of limitation. I 
do not think that the failure to repeat “any” in the sen-
tence about reservoirs matters because I agree with the 
[District] that the “so acquire” language that applies to 
reservoirs includes both the types of land that you’re 
acquiring and the method in which you’re acquiring it. 

Oral Ruling from Summary Judgment Hearing, supra. 

 The defendants also contrasted section 545.239(1) to the 
statutes that grant condemnation authority to water control dis-
tricts, Or. Rev. Stat. § 553.090(4), and water improvement dis-
tricts, id. § 552.305. See Defendants’ Motion for Summary 
Judgment, supra, at 11–12. Both section 553.090(4) and sec-
tion 552.305 use the phrase “inside or outside the boundaries of 
the district” to describe the property subject to condemnation 
by water control districts and water improvement districts. 

 The District argued that the legislature did not impose a 
“magic words” requirement that a statute use the words “inside 
or outside” or “within or without” to grant extraterritorial con-
demnation authority. See Plaintiff’s Reply, supra, at 3. The 
District also noted that the Oregon legislature enacted section 
545.239 more than 50 years before it created water control dis-
tricts and water improvement districts. See Plaintiff’s Response 
to Defendants’ Motion for Summary Judgment at 15–16, East 
Valley Water Dist. v. Jaquet, No. 14C21910 (Or. Cir. Ct. Mari-
on Cnty. Dec. 12, 2014). This gap in time made it unremarka-
ble that the legislature used “inside or outside” in the later 
statutes, even though it used terms like “any” and “all” in the 
earlier statute. See id. 

 The court agreed with the District’s interpretation. The 
court explained: “I don’t think that we can infer anything about 
the intent of the legislature that passed 549.239 back in 1895 
by what the legislature started doing in 1947. Some 50 or 
more years later the legislature started using the language ‘in-
side and outside.’” Oral Ruling from Summary Judgment Hear-
ing, supra. 

 The court acknowledged that the defendants raised a num-
ber of “very compelling” policy arguments about potential 
abuses of condemnation authority by irrigation districts. How-
ever, the court concluded that these potential policy issues were 
within the province of the legislature, not the courts. Therefore, 

the court granted the District’s motion for summary judgment 
and issued an injunction to allow the District access to the de-
fendants’ properties. See General Judgment, East Valley Water 
Dist. v. Jaquet, No. 14C21910 (Or. Cir. Ct. Marion Cnty. Jan. 
16, 2015). 

 Editor’s Note: The reporter’s law firm represented East 
Valley Water District in this case. 

TEXAS 
(Emily Willms Rogers, Reporter) 

TEXAS SUPREME COURT ALLOWS FLOODING INVERSE

CONDEMNATION CASE TO PROCEED 

 On June 12, 2015, the Texas Supreme Court issued its 
opinion in a long-pending flooding liability case. See Harris 
Cnty. Flood Control Dist. v. Kerr (Kerr V), No. 13-0303, 2015 
WL 3641517 (Tex. June 12, 2015, reh’g granted), aff’g 445 
S.W.3d 242 (Tex. App.—Houston [1st Dist.] 2013). Home-
owners in the upper White Oak Bayou alleged that the actions, 
or inactions, of the Harris County Flood Control District (Dis-
trict) and Harris County (County) caused recurrent flooding of 
their homes between 1998 and 2002. In a 5-4 split decision, the 
court concluded that a fact question exists as to each of the 
elements of the takings claims brought against the District and 
the County, thus allowing a trial on those fact questions to 
move forward. 

Procedural History of the Case 

 This litigation has been pending at various levels in the 
Texas court system for nearly 15 years. Edward A. and Norma 
Kerr, along with 360 other residents and homeowners (collec-
tively, Homeowners) in the upper White Oak Bayou watershed, 
first sued the Texas Department of Transportation (DOT), the 
District, the County, two municipal utility districts, seven real 
estate developers, and seven engineering companies for proper-
ty damages due to flooding that occurred during Tropical 
Storm Frances in 1998. See Kerr v. Tex. Dep’t of Transp. (Kerr 
I), 45 S.W.3d 248, 249 (Tex. App.—Houston [1st Dist.] 2001, 
no pet.). The Homeowners alleged that the actions of these 
defendants caused their properties to flood. Specifically, the 
Homeowners alleged that the DOT had constructed highways 
upstream that increased stormwater runoff. Id. at 249. The 
DOT filed a plea to the jurisdiction, which was rejected by the 
court of appeals. Id. at 252. The court held that the Homeown-
ers had sufficiently stated a claim for a constitutional taking. Id. 

 On remand, all but the County and the District, whose 
board is composed of the members of the Harris County Com-
missioners Court, settled with the Homeowners. See Harris 
Cnty. Flood Control Dist. v. Kerr (Kerr IV), 445 S.W.3d 242, 
250 (Tex. App.—Houston [1st Dist.] 2013), aff’d, Kerr V, 2015 
WL 3641517. After an additional trip through the court of ap-
peals, in which the court concluded that the Homeowners had 
filed their case in the wrong court, the Homeowners refiled 
their case in the Harris County Court at Law. See Kerr v. Har-
ris Cnty. (Kerr II), No. 01-02-00158-CV, 2003 WL 22053653 
(Tex. App.—Houston [1st Dist.] Aug. 29, 2003), superseded on 
reh’g, 177 S.W.3d 290, 294–95 (Tex. App.—Houston [1st 
Dist.] 2005, no pet.). The case was then consolidated with two 
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other pending takings cases arising from flooding during two 
subsequent storm events in 2001 and 2002. See Kerr IV, 445 
S.W.3d at 251. The District and County filed a combined plea 
to the jurisdiction and motion for summary judgment arguing 
that sovereign immunity denied the court jurisdiction. Id. 

 In an order critical of the court of appeals, the county court 
at law denied the District and County’s plea and motion. Id. 
Citing to Kerr II, the presiding judge stated that the county 
court at law was compelled by the law of the case to deny the 
District and County’s motion. Id. The judge went on to note 
that the court of appeals’ decision in Kerr II was 

contradictory to Aristotle’s Posterior Analytics in as 
much as the opinion fiats the presupposition that fore-
knowledge of possible future flooding is evidence of a 
forewill to take when a Governmental entity elects to 
expend its financial resources on other venues rather 
than proscriptively expending funds on the project at 
hand . . . . 

Id. at 253 (quoting Kerr v. Harris Cnty. Flood Control, 
No. 837329, 2009 WL 10245232 (Tex. Cnty. Ct. at Law Nov. 
19, 2009) (trial order)). 

 The District and the County appealed. The court of appeals 
affirmed the county court at law’s decision to deny the plea to 
the jurisdiction. Id. at 259. The District and the County then 
appealed to the Texas Supreme Court. 

Factual Background Giving Rise to the Lawsuits 

 The homes that are the subject of this case were built in the 
1970s and 1980s in the upper White Oak Bayou, Harris Coun-
ty, Texas. These homes were flooded on one or more occasions 
between 1998 and 2002 as a result of tropical storms. As early 
as 1976, though, the federal, state, and local governmental enti-
ties were aware of the potential for flooding in the area. The 
U.S. Army Corps of Engineers’ (Corps) 1976 study of upper 
White Oak Bayou concluded that damaging floods would recur 
due to the “inadequate channel capacities of the streams,” 
which would be “compounded by the continuing increases in 
suburban development . . . .” Kerr V, 2015 WL 3641517, at *1. 
The Corps then proposed channel improvements to reduce 
flooding. With the federal government’s help, the County and 
the District agreed to move forward with the improvements 
suggested by the Corps. Id. In the meantime, the County con-
tinued to approve developments within the White Oak Bayou 
watershed. Id. 

 With federal funding failing to materialize, the County and 
the District commissioned Pate Engineers to develop a new 
flood control plan (Pate Plan), which was adopted by the Coun-
ty in 1984. The Pate Plan, like the Corps’s plan, was designed 
to eliminate flooding along the upper bayou for 100-year flood 
events. Id. at *2. The plan also called for regional detention 
ponds to mitigate the effects of flooding by the continuing de-
velopment in the watershed. The improvements would be fund-
ed by local taxes and impact fees. Id. 

 In 1989, however, a flood revealed flaws in the Pate Plan 
and the District commissioned another study of the bayou wa-
tershed. The new plan, the Klotz Plan, included more extensive 
flood control features, but was modeled around containing a 
10-year flood event. The County and the District adopted the 
Klotz Plan in the early 1990s. In response, the Federal Emer-
gency Management Agency updated the bayou’s flood plain 

maps. By 1999, the properties of the Homeowners were within 
the 100-year flood plain. Most of their homes were flooded in 
three consecutive floods starting in 1998. Id. 

 The Homeowners brought an inverse condemnation claim 
against the County and the District alleging that the County and 
the District were substantially certain that their actions in ap-
proving development without flood mitigation would cause 
flooding of the Homeowners. Id. at *3. This fact, the Home-
owners alleged, is evidenced by the information contained in 
the various studies conducted since 1976 in upper White Oak 
Bayou. Additionally, the Homeowners alleged that despite 
knowing that the flooding would recur, the County and the Dis-
trict only planned to protect against a 10-year event (the Klotz 
Plan), rather than a 100-year event, as was called for by the 
1976 Corps study and the Pate Plan. Id. 

The Majority’s Decision 

 Article I, section 17 of the Texas Constitution provides 
that “[n]o person’s property shall be taken, damaged or de-
stroyed for or applied to public use without adequate compen-
sation being made . . . .” Id. at *2 (quoting Tex. Const. art. I, 
§ 17(a)). Thus, under Texas law, a person seeking recovery for
a taking must show that the governmental entity “intentionally 
took or damaged their property for public use, or was substan-
tially certain that would be the result.” Id. (quoting City of Kel-
ler v. Wilson, 168 S.W.3d 802, 808 (Tex. 2005)). The court, in 
examining whether the County and District’s plea to the juris-
diction and motion for summary judgment should have been 
granted, evaluated whether fact issues existed for the elements 
of intent, causation, and public use. Id. 

 To evaluate the element of intent, the supreme court stated 
that “[t]he issue here is whether the homeowners’ circumstan-
tial evidence raises a fact question as to the governmental enti-
ties’ knowledge that ‘harm [was] substantially certain to result’ 
to the homeowners’ homes because of the entities’ actions.” Id. 
at *3 (alteration in original) (quoting Tarrant Reg’l Water Dist. 
v. Gragg, 151 S.W.3d 546, 555 (Tex. 2004)). The supreme
court reasoned that the summary judgment evidence shows a 
fact question exists because (1) at least some of the evidence 
shows that the County and the District were substantially cer-
tain that their actions in approving development without appro-
priate mitigation would cause the Homeowners’ properties to 
flood, and (2) the County and District had adopted a plan tar-
geting 10-year flood events, rather than 100-year flood events, 
with the knowledge that floods of lesser impact than 100-year 
events would cause flooding of the Homeowners. Id. at *3–4. 

 Similarly, with respect to the element of causation, the 
court concluded the Homeowners had raised a fact question 
with evidence from the Homeowners’ expert that the primary 
cause of the flooding in the bayou was development without 
proper stormwater facilities. Thus, but for the actions of the 
County in approving development without proper stormwater 
and flood control facilities, the Homeowners would not have 
been flooded. Id. at *5. 

 Finally, the court concluded that “[a]t least some evidence 
exists that in approving new development and drainage plans 
causing flooding, the [governmental] entities’ were acting for a 
public use.” Id. at *6. The court reasoned that if the County 
was “substantially certain the homeowners’ homes would flood 
because of unmitigated development,” then essentially the 
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County was sacrificing Homeowners’ property for “the sake of 
new development,” which was a public use. Id. 

 In its conclusion, the court was careful to state that it did 
not “mean to imply that the governmental entities have a duty 
to prevent all flooding.” Id. Rather, the court has “merely con-
clude[d] that a fact question exists as to each element of the 
homeowners’ takings claim.” Id. Thus, the court affirmed the 
court of appeals’ decision denying the pleas to the jurisdiction 
and motions for summary judgment. Id. 

The Dissent 

 Justice Willett filed a dissent and was joined by Justices 
Johnson, Lehrmann, and Brown. The dissent argued that 
“[t]here is no evidence that the County [or the District] [were] 
substantially certain [their] conduct would result in the flooding 
of Plaintiffs’ particular homes, or that [they] ever intended to 
use those properties in any capacity for flood control 
measures.” Id. at *6 (Willett, J., dissenting). Critical of the 
majority’s holding, the dissent noted that the Texas Supreme 
Court “[has] not recognized a takings claim based on 
nonfeasance,” and that the failure to act is not an element of an 
inverse condemnation claim. Id. at *8. The dissent also 
characterized the case as an “anti-regulatory takings case” 
where the plaintiffs are complaining about the regulation of 
another’s property, not their own, and they are complaining of 
insufficient regulation, rather than excessive regulation. Id. 
at *9. 

 The dissent expressed concern that this decision greatly 
expanded takings liability, unnecessarily, and would only en-
courage governmental entities to do nothing when it comes to 
flooding. Justice Willett stated: “I fear today’s decision will 
make the government an insurer for all manner of natural disas-
ters and inevitable man-made accidents. It endangers the ability 
of government to finance and carry out their necessary func-
tions, the basis of sovereign immunity.” Id. at *15 (footnote 
omitted). 

Motion for Rehearing 

 The County and the District filed a motion for rehearing, 
which was granted on February 19, 2016. Several entities filed 
amicus briefs in support of the motion, including the Texas 
Conference of Urban Counties, Texas Association of Counties, 
Texas Municipal League, County Judges & Commissioners 
Association of Texas, Texas Water Conservation Association, 
City of Houston, North Texas Tollway Authority, El Paso 
County, Jeff Davis County, Port of Houston Authority, City of 
Austin, DOT, City of San Antonio, Metropolitan Transit Au-
thority of Harris County, National Association of Counties, and 
Houston Property Rights Association. 

UPDATE ON TEXAS DROUGHT CURTAILMENT RULES 
 In Vol. XLVIII, No. 2 (2015) of this Newsletter we report-
ed on a ruling by the Texas Court of Appeals in favor of the 
Texas Farm Bureau in its lawsuit challenging the Texas Com-
mission on Environmental Quality’s (TCEQ) rules regarding 
the administration of water rights during times of drought. See 
TCEQ v. Tex. Farm Bureau, 460 S.W.3d 264 (Tex. App.—
Corpus Christi-Edinburg 2015). The court of appeals found that 
the TCEQ exceeded its statutory authority when it adopted its 
drought curtailment rules, Tex. Admin. Code §§ 36.1–.8, al-
lowing it to exempt preferred junior water rights (i.e., munici-

pal and electric power generation water rights) from priority 
calls on the basis of public health concerns. See id. § 36.5(c). 
On February 19, 2016, the Texas Supreme Court denied the 
TCEQ’s petition for review. As a result, the TCEQ will have to 
adopt new drought rules because the district court, as affirmed 
by the court of appeals, struck down the TCEQ’s rules in their 
entirety. 

WASHINGTON 
(Amy K. Kelley, Reporter) 

SUPREME COURT ONCE AGAIN ADDRESSES THE NATURE OF

ESTABLISHED MINIMUM INSTREAM FLOWS WITHIN THE 

PRIOR APPROPRIATION SYSTEM 

 In 2013, the Washington Supreme Court found that mini-
mum instream flows that were reserved by the Washington 
State Department of Ecology (DOE) pursuant to Washington 
law had many of the same priority protections under state prior 
appropriation rules as traditional consumptive use water rights. 
See Swinomish Indian Tribal Cmty. v. Wash. State Dep’t of 
Ecology, 311 P.3d 6 (Wash. 2013); Vol. XLVII, No. 1 (2014) 
of this Newsletter. The court revisited this issue in Foster v. 
Washington State Department of Ecology, 362 P.3d 959 (Wash. 
2015), investigating other aspects of instream flow rights rela-
tive to municipal water rights. Foster might as well be called 
“Swinomish II”; the court remains adamant that established 
instream flow rights will be given nearly as much priority pro-
tection as any other water right. 

In the current litigation, the focus was on Wash. Rev. Code 
§ 90.54.020(3)(a), which does allow some impairment of re-
served minimum flow rights (an impairment that the state code 
does not allow for other water rights). Specifically, in setting 
out the process for the DOE to reserve minimum flows, the 
statute provides with regard to those reserved flows that: 
“Withdrawals of water which would conflict therewith shall be 
authorized only in those situations where it is clear that over-
riding considerations of the public interest will be served.” Id. 
(emphasis added). This is the overriding consideration of the 
public interest (OCPI) exception. See Foster, 362 P.3d at 961. 
Subsequent to the reservation of minimum flows in waterways 
connected to the Deschutes and Nisqually Basins, the City of 
Yelm was issued a new municipal water right by the DOE that 
would affect those waters. The application and approval were 
accompanied by a “mitigation plan” designed to “offset the 
impact of the new appropriation.” Id. at 960. Nonetheless, 
“[t]he parties do not dispute that even with the mitigation plan, 
Yelm’s new permit will impair minimum flows, most likely 
during ‘shoulder seasons,’ which are the weeks in April and 
October that are not covered by the retirement of irrigation 
water rights [one of the mitigation devices].” Id. On the other 
hand, some of the mitigation tools would “clearly benefit” the 
fish and wildlife habitat features that were served by the mini-
mum flows that had been established. Id. 

 Having recited the basic rulings in Swinomish, and quoted 
the state statute, the court proceeded to point out that “all par-
ties agree that Yelm’s permit application must be denied unless 
the OCPI exception applies.” Id. at 961. In proceeding to the 
determination whether the exception did apply in the instant 
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case, the court first analyzed the wording in several Washing-
ton water statutes, concluding that “withdrawal[] of water” 
under the OCPI statute and “appropriation” of water under 
Wash. Rev. Code § 90.03.010 and other Washington statutes 
did not have the same meaning: “‘withdrawal,’ unlike ‘appro-
priation,’ carries with it no suggestion that it includes the per-
manent assignment of a legal water right.” Foster, 362 P.3d at 
962. This conclusion was reinforced by a reading of Wash. 
Rev. Code § 43.83B.410(1)(a), which allows certain withdraw-
als during droughts, but only “on a temporary basis.” The mu-
nicipal water right that the DOE had approved for Yelm would 
have been a permanent appropriation, not a temporary with-
drawal. The court held that “the OCPI exception does not allow 
for the permanent impairment of minimum flows. If the legisla-
ture had intended to allow [the DOE] to approve permanent 
impairment of minimum flows, it would have used the term 
‘appropriations’ in the OCPI exception.” Foster, 362 P.3d at 
963. 

 Alternatively, in analyzing the OCPI argument itself, it is 
fair to say that the court was not impressed with the mitigation 
plan (which it referred to as “largely irrelevant”), or the DOE’s 

solicitous views regarding the need to provide for municipal 
water rights. Id. In Swinomish, the court had found that the 
OCPI exception could only apply in “extraordinary circum-
stances.” Id. In Foster, the court found that “municipal water 
needs, far from extraordinary, are common and likely to occur 
frequently . . . .” Id. In any event, while the mitigation might 
produce some favorable habitat conditions, that 

does not mitigate the injury that occurs when a junior 
water right holder [(Yelm)] impairs a senior water 
right [(DOE)]. The water code, including the statutory 
exception, is concerned with the legal injury caused 
by impairment of senior water rights—water law does 
not turn on notions of “ecological” injury. 

Id. 

 Once again, the court has evidenced its determination that 
in Washington, in almost all respects, established minimum 
flow rights will be treated like consumptive water rights in the 
application of prior appropriation rules.  

Featured Program 

Water Acquisition and Management for Oil & Gas Development: Legal and 
Regulatory Requirements 

Houston, Texas 
April 7–8, 2016 

Jointly offered with the Institute for Energy Law 

While water supplies have become scarcer, the role of water in oil & gas development has grown 
increasingly important—particularly in unconventional horizontal resource plays. How industry ac-
quires and manages water is under increasing scrutiny by regulators and the public. Join us for use-
ful and timely guidance on the legal and regulatory aspects of obtaining and managing water. Visit 
www.rmmlf.org. 
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62nd Annual Rocky Mountain Mineral Law Institute 
Squaw Valley, California 

JULY 21–23, 2016 

Of particular interest to water lawyers, the Water Section at this year’s Annual Institute will 
include: 
The Clean Water Act Goes to Court 
In response to three decisions of the Supreme Court that have cast considerable doubt over the extent of 
waters protected under the CWA, the EPA and the Army Corps of Engineers issued new regulations in 
2015 defining the statutory term “waters of the United States.” After a brief historical background, this 
presentation will provide an update on the substance of the regulation and the multiple legal challenges it 
has engendered throughout the nation. It will also provide a synopsis of a CWA case currently before the 
Supreme Court that will decide whether “jurisdictional determinations” performed as a public service by 
the Corps are subject to immediate challenge in the courts. 

STEPHEN SAMUELS, U.S. Dept. of Justice, Washington, DC 

The Truckee River Operating Agreement: Managing the Truckee River System by Agreement 
Instead of Litigation 
The TROA, which was recently implemented after being negotiated since 1990, provides an opportunity 
to attempt management by agreement for a river system that has been mired in over a century of litiga-
tion. The system’s geography provides at least one example (and usually multiple examples) of almost 
all modern issues in water law across the West: interstate allocation between California and Nevada; re-
served water rights for federally recognized Indian tribes in the Truckee basin and the Carson Basin; 
conflicts between endangered species and water use; agricultural-to-urban conversions, and trans-basin 
diversions. This presentation will discuss how TROA addresses these complex issues, with a focus on 
solutions that may be applicable when these problems present themselves in other river systems. 

M. RODNEY SMITH, JR., U.S. Dept. of the Interior Office of the Solicitor, Salt Lake City, UT 

Securing the Unsecurable: The Future of Collateralizing Water Rights in the West 
In the arid west, water is one of our most important natural resources. In fact, water rights, apart from the 
land, are themselves an increasingly valuable property interest. As the value of water rights independent 
of the land itself increases, the use of water rights as financial collateral has become more common. This 
presentation will analyze the use of water rights as collateral and address risks associated with the collat-
eralization of water rights, including how interested parties can ensure that their security interests in wa-
ter rights are adequately protected. The speaker will also compare the water law regimes and practices of 
various western states to identify state-specific and common challenges in collateralizing water rights. 

L. WILLIAM STAUDENMAIER, Snell & Wilmer L.L.P., Phoenix, AZ 

And in the Mining Section: 
Managing the Legacy of Mine-Water Discharges from Historic and Abandoned Mines in the 
American West 
In August 2015, EPA and its contractors accidentally released over 3 million gallons of wastewater and 
tailings from the closed Gold King Mine near Silverton, Colorado. The resulting deluge turned the Ani-
mas River a shocking yellow-orange, incited downstream communities, and spurred worldwide media 
attention. While EPA’s actions at Gold King will be scrutinized by scholars and the courts, a challenging 
and complex problem for the mining industry remains—the potential liability stemming from the thou-
sands of unmanaged legacy mine sites on both public and private lands. Ongoing discharges from these 
sites release millions of gallons of water laden with heavy metals and other contaminants into water-
sheds throughout the American West every year. This presentation will explore the potential legal con-
sequences of discharges from closed or abandoned mines: the risks, who might be liable, and how to 
respond. 

ANDREW C. LILLIE, Hogan Lovells U.S. LLP, Denver, CO 
ELIZABETH H. TITUS, Hogan Lovells U.S. LLP, Denver, CO 
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Upcoming Programs 

Core Course on International Oil and Gas Law 
March 14–18, 2016 ● Amsterdam, The Netherlands 

Water Acquisition and Management for Oil & Gas Development: 
Legal and Regulatory Requirements 

April 7–8, 2016 ● Houston, Texas 
Oil and Gas Agreements: Purchase and Sale Agreements 

May 12–13, 2016 ● Santa Fe, New Mexico 
62nd Annual Rocky Mountain Mineral Law Institute 

July 21–23, 2016 ● Squaw Valley, California 

Challenging and Defending Natural Resource Agency Decisions 
September 14–15, 2016 ● Westminster, Colorado 

International Oil and Gas Law, Contracts & Negotiations: Part 1 
September 26–30, 2016 ● Houston, Texas 

International Oil and Gas Law, Contracts & Negotiations: Part 2 
October 3–7, 2016 ● Houston, Texas 

Oil and Gas Law Short Course 
October 17–21, 2016 ● Houston, Texas 

Oil & Gas Joint Operations: The New AAPL Form 610 Model Form 
Operating Agreement 

November 3–4, 2016 ● Houston Texas 

Advanced Public Land Law 
January 26–27, 2017 ● Santa Fe, New Mexico 

International Mining and Oil & Gas Law, Development, and Investment 
April 26–28, 2017 ● Quito, Ecuador 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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