
IMPLEMENTATION OF GROUNDWATER 
MANAGEMENT PLANS IN THE 

RIO GRANDE BASIN 
(William A. Paddock, Colorado Reporter)

After the 2004 adoption of Colo. Rev. Stat. § 37-92-
501(4), groundwater users in Colorado’s San Luis Valley (the 
Rio Grande drainage) embarked on an effort at self-regulation 
of groundwater usage that required replacement of injurious 
stream depletions, restoring aquifers to sustainable levels, and 
preventing long-term groundwater mining. The first effort to do 
so was by Special Improvement District No. 1 of the Rio 
Grande Water Conservation District (Subdistrict 1). After an 
initial false start, its amended plan for water management 
(Plan) was approved by the water court in May 2010 (2010 
Decree). The opponents of the Plan then appealed, and in De-
cember 2011 the Colorado Supreme Court upheld the Plan as 
approved by the 2010 Decree. See In re Office of the State 
Eng’rs Approval of the Plan of Water Mgmt. for Special Im-
provement Dist. No. 1 (San Antonio I), 270 P.3d 927 (Colo. 
2011). 

The Plan requires Subdistrict 1 to prepare a detailed annual 
replacement plan (ARP) setting forth its annual plan for opera-
tion under the Plan, which must be approved by the State and 
Division Engineers before it becomes effective. Each ARP 
must estimate anticipated stream depletions caused by ground-
water pumping by Subdistrict 1 wells during the replacement 
plan year, including lagged depletions caused by prior years’ 
pumping. Id. at 943. The ARP also must contain, among other 
things, the procedure and timeline for delivery of replacement 
water to prevent injury to vested water rights. Id. at 943–44. As 
relevant in the current litigation, In re Office of the State Engi-
neer’s Approval of the Plan of Water Management for Special 
Improvement District No. 1 (San Antonio II), 2015 CO 52, 351 
P.3d 1112, the 2012 ARP included the use of 2,500 acre-feet of 
water from the Closed Basin Project as a source of supply to 
replace injurious stream depletions. Id. ¶ 10. The 2012 ARP 
also included a comprehensive list of all wells covered by the 
plan (“Subdistrict 1 wells”), as required by the 2010 Decree, 
but failed to provide the separately required information for so-
called augmentation plan wells. Finally, the 2012 ARP includ-
ed pumping by augmentation plan wells for purposes of calcu-
lating total groundwater consumption by Subdistrict 1 wells. Id. 

continued on page 2 

PROPOSED EXPANSION OF OSMRE’S 
REGULATORY AUTHORITY 

UNDER SMCRA 
(Dietrich Hoefner, Federal Water Quality Guest Reporter)

Introduction 

On July 27, 2015, the U.S. Department of the Interior’s 
Office of Surface Mining Reclamation and Enforcement 
(OSMRE) released a proposed “stream protection rule” (Pro-
posed Rule). See Stream Protection Rule, 80 Fed. Reg. 44,436 
(proposed July 27, 2015) (to be codified in scattered sections of 
30 C.F.R.). The Proposed Rule makes substantial revisions to 
the OSMRE’s environmental regulations for coal mines, which 
are promulgated under title V of the Surface Mining Control 
and Reclamation Act of 1977 (SMCRA), 30 U.S.C. §§ 1201–
1328. Under the Proposed Rule, the jurisdictional reach of the 
regulatory apparatus for SMCRA would expand considerably, 
increasing regulatory requirements for both surface and under-
ground coal mining and imposing a corresponding regulatory 
burden on operators of all types. Much like the recent “waters 
of the United States” rule, for example, the Proposed Rule 
would impose regulatory requirements on ephemeral headwater 
streams that previously have not been expressly included in the 
SMCRA regulations. See Proposed Rule, 80 Fed. Reg. at 
44,451; see also Clean Water Rule: Definition of “Waters of 
the United States,” 80 Fed. Reg. 37,054 (June 29, 2015) (final 
rule). 

The OSMRE has not announced a date by which it expects 
to publish a final rule. The Proposed Rule proposes many 
changes to the SMCRA regulations, and also makes significant 
technical edits to improve readability and consistency. This 
report will focus on four of the most important substantive 
changes from existing law: expansion of protections to ephem-
eral streams, new data collection requirements, a new definition 
for “material damage to the hydrologic balance outside the 
permit area,” and provisions related to mining through streams. 

Regulatory History 

After SMCRA’s passage in 1977, the OSMRE published 
the first version of the “stream buffer rule,” which restricted 
activities within 100 feet of certain streams. See Proposed Rule, 
80 Fed. Reg. at 44,447 (citing 44 Fed. Reg. 14,902 (Mar. 13, 
1979) (final rule)). That rule was significantly revised and 
expanded in a 1983 rulemaking to cover more streams and to in- 

continued on page 4 
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GROUNDWATER MANAGEMENT PLANS 
(continued from page 1) 

Subdistrict 1 submitted the 2012 ARP to the State and Di-
vision Engineers in April 2012, and it was approved in May 
2012. Id. ¶ 9. The opponents of the Plan invoked the water 
court’s retained jurisdiction under the 2010 Decree to challenge 
the adequacy of the 2012 ARP. Id. ¶ 11. The opponents then 
filed a motion for a determination that the 2012 ARP was not in 
effect and for an order that the State Engineer curtail all Sub-
district 1 well pumping. Id. ¶ 12. They argued that because the 
2012 ARP was an extension of the Plan, it could not go into 
effect until the court had resolved all objections to it. Id. In 
turn, the supporters moved to dismiss 10 of the opponents’ 
challenges to the 2012 ARP under Colo. R. Civ. P. 12(b)(5) on 
grounds that the water court and the Colorado Supreme Court 
had already decided those issues. 2015 CO 52, ¶ 15. Prior to 
trial the water court denied the opponents’ motion, ruling that 
“an ARP is not akin to a proposed water rule or regulation, and 
the court is not required to stay operation of an ARP until all 
challenges [to it] are resolved.” Id. ¶ 14. The water court grant-
ed in part, and denied in part, the supporters’ motion, ruling 
that the law of the case doctrine prevented the opponents from 
raising certain challenges that the 2010 Decree and San Anto-
nio I had resolved. Id. ¶ 15. 

By the time of the October 2012 trial, only two issues re-
mained:  

(1) whether water produced by Closed Basin Project 
wells was an appropriate and suitable source of re-
placement water in the 2012 ARP to prevent injury to 
senior water rights; and (2) whether the 2012 ARP’s 
treatment of augmentation plan wells violated the 
[Plan] and 2010 Decree and rendered the 2012 ARP 
invalid.  

Id. ¶ 16. In April 2013 the water court entered its detailed find-
ings of fact, conclusions of law, judgment, and decree, ruling 
that (1) “Closed Basin Project water was an adequate and suit-
able source of replacement water in the 2012 ARP to prevent 
injury to senior water rights”; and (2) “the 2012 ARP’s treat-
ment of augmentation plan wells was appropriate and that its 
failure to include a list of augmentation plan wells separate 
from Subdistrict [1] wells, although improper, did not render 
the 2012 ARP invalid.” Id. ¶¶ 16, 19. The opponents appealed 
the water court’s August 2012 orders on the pretrial motions, 
and the April 2013 ruling upholding the 2012 ARP. Id. ¶ 23. 
On appeal, a unanimous Colorado Supreme Court upheld the 
decisions of the water court. 

The court began its analysis of the opponents’ claims by 
pointing out that they did not assert or establish injury to water 
rights from the operation of the 2012 ARP, but instead raised 
legal challenges to the terms of the 2012 ARP. Id. ¶ 26. The 
court then turned to their arguments that (1) an ARP cannot 
become effective until all challenges have been resolved by the 
court; and (2) the holding in San Antonio I did not preclude 
their challenges. 

The basis for the opponents’ second argument was that 
numerous aspects of the Plan were not before the water court in 
2010, so the Plan’s actual operation was not known until Sub-
district 1 submitted its 2012 ARP. Id. ¶ 29. Therefore the ARP 

should be treated like groundwater regulations and not become 
effective until all challenges have been resolved. The court 
disagreed, holding that to the extent the opponents’ challenges 
sought to resurrect issues concerning the Plan addressed in San 
Antonio I, that opinion was binding law of the case. Id. ¶ 31. It 
pointed out that “the law of the case established by an appellate 
court must be followed on remand in subsequent proceedings 
before a trial court.” Id. It then reviewed the particular issues 
that the water court had ruled opponents could no longer chal-
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lenge under the doctrine of law of the case, and concluded that 
the water court’s ruling was correct. Id. ¶ 32. 

The court then turned to the opponents’ claim that the ARP 
could not become effective until their challenges were re-
solved. The opponents argued that under Simpson v. Bijou Irri-
gation Co., 69 P.3d 50, 55, 59 (Colo. 2003), “proposed water 
rules and regulations cannot take effect before all protests are 
resolved, [which] require[d] the court to stay operation of the 
2012 ARP.” 2015 CO 52, ¶ 33. In their view, the 2012 ARP 
was the equivalent of water rules, it could not go into effect, 
and all groundwater pumping in Subdistrict 1 therefore had to 
be immediately curtailed by the State Engineer. Id. The court 
pointed out that the premise of the opponents’ argument was 
that the ARP is an extension or completion of the Plan. Id. 
¶ 34. It agreed with the water court’s observation that, if either 
court had believed the Plan to be incomplete without an ARP, 
the Plan would not have been upheld. The court explained that 
in San Antonio I it had stated that “the General Assembly did 
not intend that subdistricts would have to identify in detail their 
future sources of replacement water (and timings and amounts) 
upon adoption of [a] plan.” Id. (alteration in original) (quoting 
San Antonio I, 270 P.3d at 946). Thus, the court “agree[d] with 
the water court that an ARP is not a part, extension, or comple-
tion of the [Plan] but, rather, is a separate tool to predict annual 
stream depletions and provide the method by which the Subdis-
trict will replace those depletions in a given plan year.” Id. 

The court went on to explain that unlike the provision for 
judicial review of the State Engineer’s approval of a groundwa-
ter management plan, Colo. Rev. Stat. § 37-92-501(4)(c) does 
not provide that the water court’s retained jurisdiction to re-
view operation of the Plan is subject to Colo. Rev. Stat. § 37-
92-501(3)(a) governing the review of groundwater regulations. 
2015 CO 52, ¶ 35. Rather, it concluded that “[t]he purpose of 
the water court’s retained jurisdiction under section 501(4)(c) is 
to review . . . the ARP’s conformity to the terms of the [Plan] 
and 2010 Decree and its ability to prevent injury to senior right 
holders.” Id. Thus, it concluded that review of an ARP is not 
akin to review of a proposed water rule or regulation, and there 
was no requirement for the water court to stay operation of the 
2012 ARP pending resolution of the opponents’ challenges. Id. 

Finally, the court distinguished Simpson, by explaining 
that under the procedure in Simpson, the water court hearings 
“were the ‘only meaningful opportunity for interested parties to 
protest potential infringements on their water rights.’” Id. ¶ 36 
(quoting Simpson, 69 P.3d at 72). It explained that “[r]eview of 
an ARP does not implicate the same due process concerns” 
because the opponents “had a full and fair opportunity to be 
heard and present their objections to the [Plan] . . . in the 2010 
proceedings.” Id. 

The court next turned to the opponents’ challenge to the 
inclusion of water from the Closed Basin Project as a source of 
replacement water in the 2012 ARP. The opponents argued that 
Closed Basin Project water could not be used as a source of 
replacement water in the 2012 ARP because  

(1) Project water is tributary groundwater, and, there-
fore, pumping such water is presumed to cause injury 

to surface rights; (2) it is not decreed for use as a re-
placement supply; and (3) use of the water as part of 
an ARP unreasonably interferes with the State’s abil-
ity to fulfill its Compact obligations. 

Id. ¶ 44. 

In response to the first argument, the court pointed out that 
the Closed Basin Project’s decree  

makes clear that water produced by the Closed Basin 
Project is water that would not otherwise have made 
its way to the Rio Grande. Thus, the water court . . . 
could not presume that pumping Project wells causes 
injury to senior surface rights, and [the opponents] 
presented no evidence that Project water would in fact 
reach the Rio Grande without the Project’s operations.  

Id. ¶ 46. Moreover, the court pointed out that it had previously 
rejected a similar challenge as an impermissible collateral at-
tack on the Closed Basin Project’s decree. Id. (citing Closed 
Basin Landowners Ass’n v. Rio Grande Water Conservation 
Dist., 734 P.2d 627, 636–37 (Colo. 1987)). 

With respect to the second and third arguments, the court 
explained that the Closed Basin Project water is decreed for  

[i]rrigation, domestic, industrial, recreational, fish cul-
ture, wildlife uses by exchange and sale, and regula-
tion and maintenance of minimum stream flows, and 
to provide supplemental water to meet Colorado’s ob-
ligation under the Rio Grande Compact, and accom-
plish maximum utilization of Colorado’s share of the 
flows of the Rio Grande River under the Compact.  

Id. ¶ 41. It then explained that “introduction of Closed Basin 
Project water into the Rio Grande reduces Compact curtailment 
of senior surface [water] rights,” and therefore “it serves [the] 
dual purpose[s] of replacing injurious depletions and meeting 
Compact [delivery] obligations.” Id. ¶ 47. Stated another way, 
Closed Basin Project water can simultaneously replace out of 
priority diversions and help to meet Colorado’s delivery sched-
ules under the Rio Grande Compact. Id. The court explained 
that “[t]his arrangement prevents injury to senior right holders, 
assists the State in meeting Compact obligations, and is con-
sistent with the ‘maximum utilization of Colorado’s share of 
the flows of the Rio Grande River’ under the Closed Basin 
[Project’s] [d]ecree.” Id. ¶ 48. Therefore, the court concluded 
that the 2012 ARP’s inclusion of Closed Basin Project water as 
replacement supply was a suitable use of that water under the 
terms of the Closed Basin Project’s decree. Id. ¶ 49. 

The court then turned to the mind-numbing details of the 
rationale for inclusion of so-called “augmentation plan wells” 
in the 2012 ARP. Your reporter will spare you from a recapitu-
lation of those details. Suffice it to say that both the water court 
and the Colorado Supreme Court agreed that the manner in 
which augmentation plan wells were included in the 2012 ARP 
was an appropriate resolution of an issue not previously en-
countered, and resulted in slightly greater replacement of 
stream depletions than was necessary to prevent injury. See 
id. ¶ 58. 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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Finally, the court turned to the 2012 ARP’s failure to in-
clude certain information about augmentation plan wells re-
quired by the 2010 Decree. It pointed out that this was only a 
minor omission and applied to a very small fraction of the 
3,000 wells included in the 2012 ARP. Id. ¶ 60. It concluded 
that “[g]iven the relatively minor nature of the omission and the 
absence of any harm, . . . the failure to include the separate list 
of augmentation plan wells did not render the 2012 ARP inva-
lid.” Id. ¶ 62. 

In September 2015 the State Engineer filed with the water 
court his proposed groundwater rules for existing uses in Water 
Division No. 3. Those proposed rules set forth a comprehensive 
framework for groundwater regulation in the San Luis Valley 
and are intended to set standards that will make it less burden-
some to establish groundwater management subdistricts or to 
adjudicate plans for augmentation. Those rules must now un-
dergo judicial review in compliance with the procedures of 
Colo. Rev. Stat. § 37-92-501(3)(a) before they can become 
effective. In the meantime, however, Special Improvement 
District No. 2 of the Rio Grande Water Conservation District 
has begun the process of obtaining judicial approval of its crea-
tion. This proposed “subdistrict” will encompass wells in the 
alluvium of the Rio Grande between Del Norte and Alamosa, 
Colorado. Upon approval, it will appoint a board of directors 
and begin formulation of its plan for water management. There 
are approximately five other potential groundwater manage-
ment subdistricts in various stages of initial organization, and 
when completed, they will encompass the majority of well us-
ers in the San Luis Valley. 

Editor’s Note: The reporter represented one of the parties 
supporting the 2012 ARP, both at trial and on appeal. 

 
 
OSMRE’S REGULATORY AUTHORITY 
(continued from page 1) 

clude new standards for downstream water quality. See id. (cit-
ing 48 Fed. Reg. 30,312, 30,327–28 (June 30, 1983) (final 
rule)). The Agency did not revisit the 1983 rule again until the 
2000s. In 2004 the OSMRE proposed revisions to the rule that 
were ultimately abandoned. See id. at 44,449 (citing 69 Fed. 
Reg. 1036 (proposed Jan. 7, 2004)). That effort was followed 
by a 2007 proposed rule and a 2008 final rule implementing 
title V of SMCRA. See id. (citing 73 Fed. Reg. 75,814 (Dec. 
12, 2008) (final rule)). Ultimately, the 2008 rule was success-
fully challenged by environmental groups and was vacated in 
its entirety on Endangered Species Act of 1973 (ESA) grounds. 
See id. at 44,450 (citing Nat’l Parks Conservation Ass’n v. 
Jewell, No. 1:09-cv-00115, slip op. (D.D.C. Feb. 20, 2014)). 
That decision put the 1983 regulations back into effect until 
2009, when the OSMRE, U.S. Environmental Protection Agen-
cy, and U.S. Army Corps of Engineers entered a memorandum 
of understanding (MOU) “implementing an interagency action 
plan designed to significantly reduce the harmful environmen-
tal consequences of surface coal mining operations in six Ap-
palachian states . . . .” Id. That MOU formed the basis for a 
2009 advance notice of proposed rulemaking, which was the 
starting point for the current Proposed Rule. Id. Because the 
2008 rule was vacated, and there has been no other notice-and-
comment rulemaking in this area since 1983, the OSMRE con-

siders the 1983 rule to be the “baseline for all proposed chang-
es” in the Proposed Rule. Id. 

Selected Changes to Existing Law 

Ephemeral Streams. The current regulations provide “no 
specific protections for ephemeral streams.” Id. at 44,451. In 
the Proposed Rule, the OSMRE explains that “scientific studies 
completed since the enactment of SMCRA and the adoption of 
our existing rules have documented the importance of headwa-
ter streams, including ephemeral streams, in maintaining the 
ecological health and function of streams downgradient of 
headwater streams,” and has accordingly proposed significant 
regulations regarding these streams. Id. Under the Proposed 
Rule, ephemeral streams would now be protected by the same 
100-foot buffer zone as perennial or intermittent streams, and 
mining activities near such streams would be correspondingly 
restricted. Id. at 44,610 (proposed 30 C.F.R. § 780.28(b)(2)). 
Additionally, the Proposed Rule would require an applicant to 
“identify and map all ephemeral streams within the proposed 
permit and adjacent areas,” “describe the physical and hydro-
logic characteristics of those streams,” assess their “biological 
condition,” and evaluate “the probable hydrologic consequenc-
es of mining” on such streams. Id. at 44,452.  

New Material Damage Definition. Section 510(b)(3) of 
SMCRA requires that to be approved, permits must be “de-
signed to prevent material damage to [the] hydrologic balance 
outside [the] permit area.” 30 U.S.C. § 1260(b)(3). The phrase, 
however, is not further defined in the statute or current regula-
tions, leaving some uncertainty as to what would constitute 
material damage. The Proposed Rule addresses this by supply-
ing a new definition for the phrase: 

[A]ny adverse impact from surface coal mining and 
reclamation operations or from underground mining 
activities, including any adverse impacts from subsid-
ence that may occur as a result of underground mining 
activities, on the quality or quantity of surface water 
or groundwater, or on the biological condition of a 
perennial or intermittent stream, that would— 

(a) Preclude any designated use under sections 101(a) 
or 303(c) of the Clean Water Act or any existing or 
reasonably foreseeable use of surface water or 
groundwater outside the permit area; or 

(b) Impact threatened or endangered species, or have 
an adverse effect on designated critical habitat, outside 
the permit area in violation of the [ESA]. 

Proposed Rule, 80 Fed. Reg. at 44,588 (citation omitted) (pro-
posed 30 C.F.R. § 701.5). 

This definition is meant to be far-reaching and “to protect 
all designated uses of surface water and all existing and reason-
ably foreseeable uses of surface water and groundwater outside 
the permit area.” Id. at 44,474. Furthermore, “[t]he proposed 
definition does not differentiate between permanent or long-
term impacts and temporary or short-term impacts.” Id. at 
44,475. “Any impact that would preclude a designated, exist-
ing, or reasonably foreseeable use of surface water outside the 
permit area, or an existing or reasonably foreseeable use of 
groundwater outside the permit area, would constitute material 
damage to the hydrologic balance, regardless of the duration of 
the impairment.” Id.  
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The definition, in addition to covering surface mining ac-
tivities, also encompasses “adverse impacts from subsidence 
resulting from underground mining operations and . . . other 
adverse impacts resulting from underground mining opera-
tions . . . .” Id. This will likely be an issue of significant con-
cern for underground operators, as the Agency is “aware of 
concerns that including impacts from subsidence in the defini-
tion could effectively prohibit use of the longwall mining 
method or other high-extraction methods of underground min-
ing to recover a substantial proportion of coal reserves.” Id. at 
44,476. 

Data Collection. The Proposed Rule makes changes to re-
quirements for pre-mining baseline data collection as well as 
monitoring during mining and after mining during the reclama-
tion period. While the existing rule requires baseline data for a 
limited number of water-quality parameters, the Proposed Rule 
requires that permit applicants include a broad set of water 
quality data, including a new requirement to report on the “bio-
logical condition” (an assessment of the aquatic life present in 
the stream). Id. at 44,499. Baseline data will be required for 
intermittent, perennial, and some ephemeral streams monthly 
over the course of a year. The Proposed Rule explains that 
“[c]urrently, regulatory authorities require anywhere from as 
few as three samples (high, mean, and low base flow) to multi-
ple years of sampling. Requiring a minimum of 12 consecutive, 
equally-spaced monthly samples would ensure that the baseline 
data collected would cover the entire water year.” Id. at 44,497.  

Similarly, the Proposed Rule significantly increases the 
level of monitoring required during mining operations and rec-
lamation. The same suite of measures required during the base-
line sampling must be taken at least quarterly during mining 
and reclamation, and biological condition must be assessed at 
least annually. Id. at 44,507. 

Mining and Mining Activities in Streams. The Proposed 
Rule addresses the placement of excess coal mine spoil and 
waste in streams and also adopts standards designed to mini-
mize mining through perennial and intermittent streams. Id. at 
44,440. Both changes aim to “address loss of stream miles.” Id.  

Current law prohibits mining activities within 100 feet of a 
perennial or intermittent stream unless the regulatory authority 
makes a specific finding that “[s]urface mining activities will 
not cause or contribute to the violation of applicable State or 
Federal water quality standards, and will not adversely affect 
the water quantity and quality or other environmental resources 
of the stream.” 30 C.F.R. § 816.57(a)(1). The Proposed Rule 
modifies this exception to the general buffer rule to instead 
require that the activities not: 

(i) Preclude any premining use or any designated use 
under section 101(a) or 303(c) of the Clean Water Act 
of the affected stream segment following the comple-
tion of mining and reclamation. 

(ii) Result in conversion of the stream segment from 
intermittent to ephemeral, from perennial to intermit-
tent, or from perennial to ephemeral. 

(iii) Cause or contribute to a violation of applicable 
water quality standards. 

(iv) Cause material damage to the hydrologic balance 
outside the permit area. 

Proposed Rule, 80 Fed. Reg. at 44,610 (proposed 30 C.F.R. 
§ 780.28(b)(2)). 

This change incorporates the “material damage” definition 
discussed above to tighten the requirements for activities in 
streams such as construction of excess spoil fills, coal mine 
waste disposal facilities, slurry impoundments, and sedimenta-
tion ponds. Id. at 44,515. 

The Proposed Rule also changes regulatory requirements 
for operators seeking to mine through streams. Plans to mine 
through streams must meet the same requirements described 
above for activities in streams, and must also: 

(ii) Demonstrate that there is no reasonable alternative 
that would avoid mining through or diverting the 
stream. 

(iii) Design the operation to minimize the extent to 
which the stream will be mined through or diverted. 

(iv) Demonstrate that you can restore the form and 
ecological function of the affected stream segment . . . 
using the techniques in the proposed reclamation plan. 

Id. at 44,610 (proposed 30 C.F.R. § 780.28(c)(2)). 

This requirement, like the requirements for mining activi-
ties, significantly tightens the regulatory framework around 
mining through streams. While the OSMRE provides little 
guidance on how a regulatory authority is to evaluate whether 
“there is no reasonable alternative” to mining through a stream, 
the inclusion of the requirement is a major departure from cur-
rent law. 

Adoption by the States 

SMCRA is a cooperative federalism statute, and thus its 
requirements can be implemented either directly by the federal 
government or by a state that has an OSMRE-approved pro-
gram in place. See 30 U.S.C. § 1253. In practice, SMCRA is 
implemented mainly by state governments. Only two coal-
mining states, Tennessee and Washington, are currently under 
direct federal regulation, as are all Indian lands. The remaining 
24 coal-mining states have OSMRE-approved programs under 
which they regulate. 

In Tennessee, Washington, and on Indian lands, the final 
rule will take effect 60 days after its publication in the Federal 
Register, and all permit applications approved after that date 
will have to comply with the rule. See OSMRE, “Draft Regula-
tory Impact Analysis of the Stream Protection Rule,” at 1-11 
(July 2015). For state-run programs, implementation is ex-
pected to take 42 months from the date of publication in the 
Federal Register. Id. This lead time accounts for the time re-
quired for states to revise and submit their programs, for the 
OSMRE to approve the revisions, and for the states to imple-
ment the approved programs. See id. at 1-11 to 1-12. This could 
push implementation in these states out past 2020. 

Until a final rule is released, the details of the OSMRE’s 
new SMCRA policies will remain open to amendment, but the 
contents of the Proposed Rule are a strong indication of the 
regulatory expansion to come. The Proposed Rule would con-
siderably broaden the implementing agencies’ regulatory reach 
when it comes to coal mining operations, and would create 
numerous new compliance hurdles for operators as they seek to 
comply with the new rules in their permit applications and 
amendments. 
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CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
DROUGHT RESULTS IN CHANGES TO CALIFORNIA WATER 

RIGHTS LAW 

A fundamental problem with California water rights law is 
the state’s lack of reliable information about amounts of water 
used under right, particularly riparian rights, appropriative 
rights with a priority prior to 1914, and groundwater rights in 
unadjudicated basins. This year the legislature enacted a num-
ber of measures to increase the amount of information. 

First, with respect to groundwater, well drilling reports that 
were previously confidential are now available to the public. 
See Cal. Water Code § 13752(a). As to holders of permits or 
licenses issued by the State Water Resources Control Board 
(Board) since 1914, all diverters of 10 acre-feet or more per 
year, on or after January 1, 2016, are required to maintain de-
vices to measure the amounts directly diverted, diverted to 
storage, and released from storage. Id. § 1840(a)(1). These 
amounts must be compiled monthly and reported to the Board 
annually. Id. § 1840(c). Civil liability of up to $500 may be 
imposed on those violating this requirement. Id. § 1846(a). 

Those claiming other surface water rights have been re-
quired to file annual reports on water diversion and use since 
1965. This law is tightened to require such reports for diver-
sions of 10 acre-feet per year and to require the reports be 
based on monthly, not annual diversions. See id. § 5103(e). The 
measurement of the diversion must comply with regulations 
adopted by the Board pursuant to sections 1840 and 1841 of the 
Cal. Water Code. Id. § 5103(e)(1)(B)(i). 
 
GROUNDWATER ADJUDICATION LEGISLATION ENACTED 

IN CALIFORNIA 

Until now, groundwater adjudications in California were 
common law lawsuits. They were usually complex and could 
take 20 years or more to complete. In 2014, California enacted 
the Sustainable Groundwater Management Act (SGMA), Cal. 
Water Code §§ 10720–10736.6, to require groundwater sus-
tainability plans over a period of time to eventually stop long-
term overdraft. See Vol. XLVII, No. 3 (2014) of this Newslet-
ter. The enactment of the SGMA, however, specifically did not 
involve adjudication of groundwater rights, leaving that to the 
common law. 

Governor Edmund G. Brown, Jr., a leading proponent of 
the SGMA, called this year for a new statutory adjudication 
statute in an attempt to (1) streamline the adjudication process; 
and (2) coordinate any adjudications with the SGMA process. 
The legislature responded with a package of two bills.  

The first bill enacted a detailed adjudication process. See 
Assembly Bill No. 1390, 2015 Cal. Legis. Serv. ch. 672. Key 
features are: 

(1) The new law governs comprehensive adjudications, 
that is, suits to determine the rights to all pumpers in a 
basin, as defined by the California Department of Wa-
ter Resources. Also included is a determination of the 
right to storage space in a basin. California groundwa-
ter rights parallel surface rights. They are overlying, 

appropriative, and prescriptive. See City of Barstow v. 
Mojave Water Agency, 5 P.3d 853 (Cal. 2000), for an 
excellent discussion of groundwater rights. 

(2) A groundwater sustainability agency for the basin es-
tablished under the SGMA may intervene in the adju-
dication. 

(3) The new law designates such adjudications as pre-
sumptively complex, see Cal. R. Ct. 3.400, and such 
adjudications will be assigned by the Chief Justice to a 
neutral judge of a court having a complex litigation 
department. Judges from courts overlying the basin 
will be recused. 

(4) The new law includes detailed procedures for provid-
ing all rights holders of notice of the proceeding and 
service of process.  

(5) Upon a court finding that rights to an interconnected 
surface water body are affected by the groundwater 
adjudication, they may be joined in the litigation. 
Pumpers of small quantities (five acre-feet per year) 
will be excluded if they would not have a material ef-
fect on the groundwater rights of other parties. Provi-
sion is made for participation by the United States if 
federal or tribal rights are involved. 

(6) The law includes detailed case management provi-
sions, including provisions for appointment of special 
masters and dividing the adjudication into phases. 

(7) The court is authorized to issue a preliminary injunc-
tion upon a showing that certain conditions are met, 
including that a basin is in a condition of long-term 
overdraft. The injunction may (a) put a moratorium on 
new or increased pumping; (b) limit or reduce pump-
ing; (c) allocate pumping amounts among pumpers 
during the pendency of the adjudication; or 
(d) establish procedures for voluntary water transfers. 

(8) The court may appoint a watermaster to oversee en-
forcement of a preliminary injunction and any final 
judgment in the adjudication, over which the court 
shall have continuing jurisdiction. 

(9) Finally, the adjudication may be stayed for up to a 
year initially, to enable the adoption of a groundwater 
sustainability plan that provides for a physical solution 
or to permit mediation of the matter. 

The second bill, Senate Bill No. 226, 2015 Cal. Legis. 
Serv. ch. 676, enacted changes to the SGMA to 

(1) Permit the state to intervene in a comprehensive adju-
dication. 

(2) Require the court in a comprehensive adjudication to 
determine rights in a basin that is required to have a 
groundwater sustainability plan under the SGMA, to 
manage the adjudication to minimize interference with 
development of the plan. 

(3) Further coordinate the SGMA provisions with the 
comprehensive adjudication process. 

Although the new legislation has the potential to improve 
management of groundwater in California and provides limited 
joint management of surface and groundwater (in the case of 
interrelated surface water) in an adjudication, neither law ad-
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dresses the major problem of separate administration of surface 
and groundwater rights in the state. 
 
UNITED STATES AND WESTLANDS WATER DISTRICT SETTLE 

DISPUTE OVER DRAINAGE 

In 1960 when Congress authorized the San Luis Act, Pub. 
L. No. 86-488, 74 Stat. 156 (1960), to serve Westlands Water 
District (Westlands) and others from an expanded Central Val-
ley Project (CVP), it required construction of drainage facilities 
to deal with drainage from the delivery of more than one mil-
lion acre-feet of water to Westlands. Initially it was contem-
plated that a drainage canal would be constructed from 
Westlands in the Southern San Joaquin Valley north to the Sac-
ramento-San Joaquin Delta for disposal in or around San Fran-
cisco Bay and ultimately the Pacific Ocean. Opposition to such 
a drain was intense and overwhelming and, in spite of decades 
of studies, no such project ever materialized. In the meantime, 
local drainage facilities were installed in the area around 
Westlands. 

In the 1960s Westlands entered into contracts with the 
United States for water supply, with the Bureau of Reclamation 
(Bureau) responsible for drainage. Since interim drainage solu-
tions were not acceptable, litigation resulted in a decision by 
the U.S. Court of Appeals for the Ninth Circuit in 2000 requir-
ing the Bureau to provide drainage under the original congres-
sional mandate. See Firebaugh Canal Co. v. United States, 203 
F.3d 568 (9th Cir. 2000). In 2007, after the Bureau selected a 
drainage plan and began implementing it, more litigation en-
sued with some Westlands landowners claiming that failure to 
provide drainage constituted a taking in violation of the Fifth 
Amendment. Later litigation by Westlands claimed breach of 
contract by the United States for failure to provide drainage. 

The settlement agreement entered into by Westlands and 
the United States on September 15, 2015, if approved by Con-
gress, will resolve the various disagreements and litigation be-
tween Westlands and the United States. See Federal 
Defendants’ Notice of Filing Settlement Agreement, Firebaugh 
Canal Water Dist. v. United States, No. 1:88-cv-00634 (E.D. 
Cal. Sept. 16, 2015), ECF No. 1001. Key provisions of the 
agreement are: 

(1) Settlement of the “takings” litigation with payment by 
Westlands to owners of land in the Westlands service 
area allegedly harmed by the lack of drainage facili-
ties. 

(2) Westlands will use its best efforts to obtain agreement 
from all Westlands landowners to drop all claims 
against the United States for failure to provide drain-
age facilities. 

(3) The existing Westlands contracts with the United 
States will be replaced with a long-term agreement for 
delivery of 1,193,000 acre-feet of water, under which 
the United States can allocate 200,000 acre-feet of this 
entitlement for other project purposes consistent with 
current or future-enacted federal law including the 
Endangered Species Act, the Central Valley Project 
Improvement Act, and all applicable requirements of 
state water rights and water quality law imposed by 
the Board. 

(4) One year after congressional approval, Westlands will 
permanently retire 100,000 acres of land within its 
boundaries and these lands will be used for drainage 
purposes. 

(5) After execution of the new contract, various facilities 
will be transferred from the United States to 
Westlands, and Westlands will be responsible in the 
future for drainage resulting from Westlands’ opera-
tions. Westlands will also be relieved of any repay-
ment obligations to the United States for drainage and 
a forgiveness of about $350 million. Westlands owes 
the United States for construction costs of the CVP, so 
this part of the settlement effectively increases the 
subsidy to the water users in Westlands.  

Whether Congress will approve the agreement is uncertain 
as various groups, including environmental organizations, have 
expressed opposition to it. See Bettina Boxall, “Analysis—
Westlands Water District Agreement a Retreat from Previous 
U.S. Plan,” L.A. Times (Sept. 22, 2015). 
 
APPELLATE COURT HOLDS STREAMBED ALTERATION 

REPORTING EXTENDS TO EXISTING WATER RIGHTS 

For more than 50 years Cal. Fish & Game Code § 1602 has 
required notification to the California Department of Fish and 
Wildlife (Department) when an entity plans to “substantially 
divert” water from a river and stream. The Third District Court 
of Appeal in Siskiyou County Farm Bureau v. Department of 
Fish & Wildlife, 188 Cal. Rptr. 3d 141 (Ct. App. 2015), held 
that “[r]egardless of an entity’s legal right to take water, such 
as for agricultural purposes, and regardless of whether the tak-
ing alters the streambed itself, section 1602 unambiguously 
requires notification to the Department if an entity plans to 
‘substantially divert’ water.” Id. at 146. Failure to comply with 
the statute carries civil and criminal penalties. See People v. 
Murrison, 124 Cal. Rptr. 2d 68 (Ct. App. 2002). 

The statute provides an arbitration procedure between the 
diverter and the Department with regard to any effects on fish-
eries in the watercourse. This process is also subject to court 
review. The statute reads as follows: 

An entity may not substantially divert or obstruct the 
natural flow of, or substantially change or use any ma-
terial from the bed, channel, or bank of, any river, 
stream, or lake, or deposit or dispose of debris, waste, 
or other material containing crumbled, flaked, or 
ground pavement where it may pass into any river, 
stream, or lake, unless all of the following occur [list-
ing notification and other requirements.] 

188 Cal. Rptr. 3d at 148 (alteration in original) (quoting Cal. 
Fish & Game Code § 1602(a)). 

The plaintiffs, representing many persons who had long-
standing water rights in a stream, argued (1) that the term “di-
vert” was ambiguous and the reporting interfered with these 
water rights, and (2) the law did not apply unless there was a 
stream alteration related to the diversion. 

The trial court agreed with the plaintiffs and found the 
term divert was ambiguous, but the appellate court disagreed 
and applied the plain meaning of the statute. The appellate 
court found the reporting requirement did apply to existing 
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water right holders, and did not have any effect on any water 
rights held by the person reporting. Id. at 166. 
 

COLORADO 
(William A. Paddock, Reporter) 

 
 
DIVERSION OF WATER FOR A PRIVATE TROUT FISHING 

“DITCH” AND RELATED AESTHETIC PURPOSES IS NOT A 

BENEFICIAL USE OF WATER UNDER COLORADO LAW 

To the surprise of many, and to the joy of those of more 
egalitarian bent, the Colorado Supreme Court held in St. Jude’s 
Co. v. Roaring Fork Club, L.L.C., 2015 CO 51, 351 P.3d 442, 
that the diversion of water into a man-made structure to create 
a private trout fishing stream and aesthetic amenity on a private 
resort is not a lawful beneficial use of water under Colorado 
law. 

Roaring Fork Club, L.L.C. (Club) is the owner of a private 
golf, fishing, recreational, and residential resort located near 
the town of Basalt, Colorado. It filed two applications for water 
rights from the Roaring Fork River to provide a water supply 
for the Roaring Fork Ditch (RFC Ditch) to be used as an “aes-
thetic and recreational amenity to a golf course development, as 
well as for fish habitat and as a private fly-fishing stream.” Id. 
¶ 3. The RFC Ditch itself is located entirely on the Club’s land 
and returns the water to the Roaring Fork River about one-half 
mile downstream from its point of diversion. Id. The RFC 
Ditch is also the point of diversion for other water rights. Id. 
¶¶ 5–6. 

The water court granted the Club’s applications finding, 
among other things, that: 

[T]he Club had applied its proposed water right in the 
full amount of 21 cfs to beneficial use, beginning 
June 15, 1999. In particular, the court found that Club 
guests and members used the RFC Ditch for fishing, 
that the Club stocked the Ditch with fish, and that 
higher flows made fishing more challenging. In addi-
tion, the court found that the RFC Ditch was used as 
an amenity and feature of the Club’s golf course, that 
all guests and members enjoyed the Ditch as a visual 
aesthetic amenity, and that higher volumes triggered a 
better visual quality to the RFC Ditch in support of its 
aesthetic purpose. 

Id. ¶ 8. Based on these findings “the water court decreed the 
Club appropriative rights for aesthetic, recreation, and piscato-
rial uses to 21 cfs absolute with an appropriation date of June 
15, 1999.” Id. The opposer, St. Jude’s Co. (St. Jude’s), ap-
pealed the water rights decree and other issues arising out of a 
separate suit brought by St. Jude’s against the Club action in-
volving a prior settlement agreement that was consolidated 
with the water court applications. See Roaring Fork Club, L.P. 
v. St. Jude’s Co., 36 P.3d 1229 (Colo. 2001). 

On appeal, and after briefing and oral argument, the court 
“ordered supplemental briefing on the question whether [the 
Club’s] claim for a diversion into and through a ditch for pisca-
torial and aesthetic purposes, without impoundment, is a bene-
ficial use under Colorado water law.” Id. ¶ 10. The court 

also invited amicus curiae briefs on this question and many 
were filed. 

The court began its analysis of this question with the pro-
visions of Colo. Const. art. XVI, §§ 5, 6, which establish the 
prior appropriation system in Colorado and guaranty the right 
to appropriate the unappropriated waters of the state for benefi-
cial use. 2015 CO 51, ¶¶ 11, 12. The court observed that these 
constitutional provisions “protect[] the people of the state from 
divestment of appropriation” and provide that a water right 
comes into existence by the application of water to beneficial 
use. Id. ¶ 12. It went on to observe that this was a dramatic de-
parture from the common law of riparian rights, and that “the 
right to the maintenance of the flow of the stream is a riparian 
right and is completely inconsistent with the doctrine of prior 
appropriation.” Id. (internal quotation marks omitted) (quoting 
Colo. River Water Conservation Dist. v. Rocky Mountain Pow-
er Co., 406 P.2d 798, 800 (Colo. 1965)). 

The court next observed that Colo. Const. art. XVI, § 6 
does not define either “use” or “beneficial use” and instead has 
left definition of those terms, including any expansion thereof, 
to the General Assembly. Id. ¶ 13. As a corollary to this princi-
ple, it explained that since statehood the General Assembly has 
made provisions for the determination of water rights through 
various adjudications and administrative procedures. Id. ¶ 14. It 
then turned to the current statutory definition of beneficial use, 
which provides: “‘Beneficial use’ means the use of that amount 
of water that is reasonable and appropriate under reasonably 
efficient practices to accomplish without waste the purpose for 
which the appropriation is lawfully made.” Colo. Rev. Stat. 
§ 37-92-103(4). The court found this definition to 

implicitly distinguish[] [between] a “purpose,” as the 
end for which the water is used; a “use,” as an applica-
tion of water toward a given purpose and the means to 
that end; and a “beneficial use,” as that use which is 
reasonable and appropriate under reasonably efficient 
practices to accomplish without waste the purpose for 
which the appropriation is made.  

2015 CO 51, ¶ 15. However, beyond these minimal limits it 
found the terms “beneficial use” to be expansive, allowing 
room for new or innovative uses. Id. 

The court then turned to the subparts of the statutory defi-
nition of beneficial use, which provides examples of specific 
beneficial uses: 

(1) the impoundment of water for firefighting or stor-
age for any purpose for which an appropriation is law-
fully made, including recreational, fishery, or wildlife 
purposes; (2) the appropriation by the state of Colora-
do, for the benefit and enjoyment of present and future 
generations and in the manner prescribed by law, of 
such minimum flows between specific points or levels 
for and on natural streams and lakes as are required to 
preserve the natural environment to a reasonable de-
gree; and (3) the diversion of water by a county, mu-
nicipality, city and county, water district, water and 
sanitation district, water conservation district, or water 
conservancy district for recreational in-channel diver-
sion purposes. 

Id. ¶ 16 (citing Colo. Rev. Stat. § 37-92-103(4)(a)–(c)). With 
respect to the latter two uses for instream flow purposes (which 
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the court saw as analogous to the Club’s use of water), it point-
ed out that those instream uses were highly regulated and lim-
ited so as to prevent misuse, id. ¶ 17, or perhaps to prevent 
what the court has earlier described as a “divestment of appro-
priation,” id. ¶ 12. It also explained that the recreational in-
channel diversion (RICD) provisions of subsection 3 were en-
acted in response to the court’s decision in City of Thornton v. 
City of Fort Collins, 830 P.2d 915 (Colo. 1992), and served as 
a limitation on the rights recognized by the court in that deci-
sion. 2015 CO 51, ¶ 18. The court observed that since its first 
enactment, the General Assembly had continued to tighten the 
control of RICD water rights. Id. ¶ 19. 

The court then applied these standards to the Club’s 
claimed beneficial uses. It first stated that it was “hardly appar-
ent that the Club’s usage . . . even constitutes a ‘use’ within the 
contemplation of the statute, much less a beneficial use.” Id. 
¶ 20. The court explained “the act of putting, or applying, a 
portion of the waters of the state to beneficial use clearly con-
templates more than simply diverting it from the natural 
stream.” Id. ¶ 21. It pointed out that the Club’s “use” was en-
tirely passive, amounting to a use only because “someone de-
rives enjoyment from the water in its diverted state.” Id. The 
court felt that this was not a sufficiently active use to constitute 
a beneficial use. The court reasoned: 

The Club’s proposed “uses” of the water in ques-
tion, as expressed in its application, cannot be benefi-
cial within the meaning of the Act because the only 
purpose they are offered to serve is the subjective en-
joyment of the Club’s private guests. The flow of wa-
ter necessary to efficiently produce beauty, excitement, 
or fun cannot even conceptually be quantified, and 
therefore where these kinds of subjective experiences 
are recognized by the legislature to be valuable, it has 
specifically provided for their public enjoyment, sci-
entific administration, and careful measurement. . . . 
Without describing a purpose for the accomplishment 
of which a measurable amount of water, however ap-
proximate, must be used, the Club, by definition, fails 
to articulate an intent to put the specific amount of wa-
ter it claims to a beneficial use. 

Id. ¶ 23. 

The court rejected the Club’s argument that its use was 
piscatorial, a use specifically sanctioned in Faden v. Hubbell, 
28 P.2d 247, 250–51 (Colo. 1933). 2015 CO 51, ¶ 24. The 
court explained that the hatchery use in Faden yielded some 
measurable results (yield), which implied objective limits to the 
reasonable use of water. In contrast it found no such objective 
limits in the Club’s claimed piscatorial use due to its purpose of 
providing for “a more challenging recreational fishing experi-
ence or, in other words, subjective enjoyment of its guests.” Id. 

The court thought that recognition of the Club’s claim 
would undermine the legislative intent evidenced in the RICD 
statute. It pointed out that “[t]he General Assembly has taken 
great care to limit recreational and environmental use of water 
in-channel, largely to deal with the potential dangers and ex-
cesses inherent in capturing the flow of the stream.” Id. ¶ 25. 
The court observed that the Club would be barred from claim-
ing an instream flow water right for such purposes and sought 
here to accomplish what was expressly prohibited by the sim-
ple expedient of a diversion of water into a man-made stream 

on private property and seeking to adjudicate rights to enjoy the 
flow therein. Id. The court concluded that “an appropriation 
requires actual application of a portion of the waters of the state 
to a beneficial use,” and the Club cannot acquire a forbidden 
private instream flow right simply by virtue of diversion into a 
“private stream.” Id. Instead, the court stated “[i]t is for the 
General Assembly to approve such unconventional beneficial 
uses . . . .” Id. ¶ 26.  

The remainder of the court’s decision addresses the related 
litigation between St. Jude’s and the Club, and is not directly 
relevant to the Club’s water rights claims. 

Two justices dissented from the majority opinion on the 
Club’s water rights claims. The dissent “disagree[s] with the 
majority’s conclusion that aesthetic, recreational, and piscatori-
al uses are categorically non-beneficial uses of water.” Id. ¶ 50 
(Márquez, J., concurring in part and dissenting in part). Be-
cause they believed that “such uses qualify as beneficial uses 
under Colorado water law, and because the record support[ed] 
the water court’s finding that [the Club] needed the amount of 
water it claimed,” they would have affirmed the judgment of 
the water court. Id. 

As the dissenting opinion points out, there have been a 
number of such water rights adjudicated in most other water 
divisions in Colorado, and the majority opinion therefore cast 
doubt on the validity of these decrees. Id. ¶ 61. Thus, this deci-
sion is unlikely to be the last word on the topic; the General 
Assembly will undoubtedly be asked to weigh in on the sub-
ject, so stay tuned. 
 
THE PERILS OF LEGAL DRAFTING 

In re Application for Water Rights for Cherokee Metropol-
itan District, 2015 CO 47, 351 P.3d 408, is the most recent 
decision in the ongoing dispute between the Upper Black 
Squirrel Creek Ground Water Management District (UBS), 
the Cherokee Metropolitan District (Cherokee), and the Merid-
ian Service Metropolitan District (Meridian). This particular 
decision involves an appeal after the remand from the Colorado 
Supreme Court’s decision in Cherokee Metropolitan District v. 
Meridian Service Metropolitan District, 266 P.3d 401 (Colo. 
2011). 

The dispute arises out of a 1999 stipulation and release 
(Stipulation) entered into between Cherokee and UBS to settle 
water court litigation (Case No. 98CW80, Water Division 
No. 2) over certain conditional ground water rights owned by 
Cherokee, and Cherokee’s right to export ground water from 
the Upper Black Squirrel Creek Designated Ground Water Ba-
sin (UBS Basin). 2015 CO 47, ¶ 4. The Stipulation required 
Cherokee to deliver certain wastewater returns back into the 
UBS Basin for recharge of the aquifer. Id. ¶ 7. In 2003, Chero-
kee and Meridian entered into an intergovernmental agreement 
(IGA) to build a new wastewater treatment plant where 
wastewater from both Cherokee and Meridian would be treated 
and returned to the UBS Basin. In 2008, pursuant to the IGA, 
Cherokee and Meridian jointly applied to Colorado Ground 
Water Commission (Commission) for approval of a replace-
ment plan to obtain replacement credit for the return flows 
from the treated wastewater recharged into the UBS Basin. 
This replacement credit was claimed to allow Cherokee to di-
vert additional water from the UBS Basin in exchange for the 
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recharge, with Meridian sharing in a portion of this additional 
water. 266 P.3d at 403. 

In late 2008 UBS learned of the Cherokee/Meridian re-
placement plan application, filed a statement of objection with 
the Commission, and moved to dismiss the replacement plan 
application. The Commission denied UBS’s motion to dismiss. 
In addition, in 2009, UBS reopened the underlying water court 
case with Cherokee by filing motions for a preliminary injunc-
tion and for declaratory judgment. In its declaratory judgment 
motion, UBS argued that the pending replacement plan filed 
with the Commission would violate the 1999 Stipulation be-
cause the Stipulation obligated Cherokee to use the wastewater 
return flows to recharge the UBS aquifer and, therefore, Cher-
okee could not use the return flows as a source of replacement 
credit. Id. 

The water court granted the requested preliminary injunc-
tion, denied Meridian’s motion to intervene, and declared that 
the Stipulation prohibited Cherokee or anyone else from claim-
ing a credit in Cherokee’s replacement plan application for the 
wastewater returns it delivered back into the basin. Id. Thereaf-
ter, the Commission stayed any action on Cherokee’s replace-
ment plan application. Id. at 403–04. Cherokee appealed the 
water court’s decision and Meridian appealed the denial of its 
motion to intervene. On appeal the Colorado Supreme Court 
reversed the water court’s denial of Meridian’s motion to inter-
vene, vacated the water court’s judgment, and remanded for 
further proceedings. Id. at 408. 

The issue on the remand claim centered on the meaning of 
paragraph 5 of the Stipulation, entitled “Recharge,” that states: 

Cherokee will use its best efforts to deliver wastewater 
returns from Sunset, Paintbrush, and Woodmen Hills 
subdivision, Falcon Air Force Base and any other 
subdivisions it services back into the Upper Black 
Squirrel Creek Designated Basin for recharge of the 
aquifer. Cherokee shall recharge any wastewater re-
turns from the Sunset Plant in the aquifer. 

2015 CO 47, ¶ 7 (emphasis added). 

On remand, the new water judge concluded (1) that the use 
of the term “recharge” in paragraph 5 simply required Chero-
kee to return “certain recycled wastewater to the basin, rather 
than putting it to successive uses or permitting its return to the 
stream in the receiving basin,” but (2) “found nothing in the 
language of the stipulation precluding Cherokee from making a 
claim for return flow credits with the Commission” for water 
that it returned to the aquifer system. Id. The water court’s or-
der, however, also specified that it implied nothing about the 
merits of the application of Cherokee and Meridian to the 
Commission or their claim for credit for the water recharged to 
the UBS aquifer. In addition, the water court concluded that 
because Meridian was not a party to the Stipulation, the Stipu-
lation could not preclude Meridian from claiming replacement 
credit. Finally, the water court granted $7,600 in attorney fees 
and costs to UBS for what it found to be Meridian’s substan-
tially frivolous and groundless arguments concerning the 
court’s jurisdiction. Id. ¶ 8. Both UBS and Meridian appealed 
the decisions of the water court. 

The Colorado Supreme Court affirmed the rulings of the 
water court. It began its review by pointing out that the parties 
all agreed that “the term ‘recharge’ refers to replenishment of 
the aquifer.” Id. ¶ 11. It went on to describe the disagreement 
between the parties as one over the effect of the requirement 
that Cherokee deliver wastewater returns back to the UBS Ba-
sin for recharge on Cherokee’s claim for credit for such re-
charge under its application for new and additional 
appropriative rights from the UBS Basin. Id. The court’s analy-
sis of UBS’s claim that the Stipulation precluded Cherokee 
from claiming any credit for the water recharged began with a 
review of the law applicable to reuse of such water. It pointed 
out that unlike water of the natural stream subject to appropria-
tion under Colo. Const. art. XVI, § 6, designated ground water 
is governed by the Colorado Ground Water Management Act, 
Colo. Rev. Stat. §§ 37-90-101 to -143, which is a modified 
doctrine of prior appropriation designed to maintain reasonable 
ground water pumping levels within designated ground water 
basins. 2015 CO 47, ¶ 12. 

The court found particularly significant the fact that the 
ground water involved was lawfully exported by Cherokee 
from the UBS Basin, and once exported it was “foreign water” 
subject to the provisions of Colo. Rev. Stat. § 37-82-106. See 
2015 CO 47, ¶ 13. Under that statute, unless and until foreign 
water is released from the “dominion” of the appropriator (here 
Cherokee), the appropriator who “lawfully introduce[s] foreign 
water into a stream system from an unconnected stream system 
may make a succession of uses of that water.” Id. (citing Colo. 
Rev. Stat. § 37-82-106). Thus, the court concluded that Chero-
kee had the right to make a successional use of the water it ex-
ported from the UBS Basin. Id. ¶ 14. 

The court then turned to UBS’s claim that the water 
court’s interpretation of the Stipulation implicitly granted 
Cherokee a right to the recapture and reuse of the exported wa-
ter recharged in the UBS Basin aquifer pursuant to the Stipula-
tion. The court rejected this argument for two reasons. First, it 
pointed out that UBS failed to appreciate the limited scope of 
the water court’s ruling, which emphasized the distinction be-
tween the questions of (1) whether a right has been stipulated 
away, and (2) whether such a right existed in the first place. Id. 
¶ 15. It held that “[t]he water court’s ruling [was] expressly and 
appropriately limited to a determination that the stipulation is 
silent with regard to . . . any agreement to relinquish benefits 
Cherokee might seek to claim [for the recharge when] applying 
to the Commission for a new appropriation,” and therefore evi-
dences no agreement on that point. Id. It held that the water 
court’s ruling “implies absolutely nothing about the merits of 
such a claim” and expressly found the question to be a matter 
solely for the Commission. Id. 

Second, the court rejected UBS’s argument concerning the 
meaning of reuse. UBS argued that the water court’s order al-
lowed Cherokee to reuse the water recharged to the aquifer. 
The court was confounded by this argument, pointing out that 
Cherokee had surrendered its right of reuse under section 37-
82-106 by agreeing to return and recharge its treated water in 
the UBS Basin, and that recharge was in no sense the reuse of 
water. Id. ¶ 16. It then pointed out that the water court’s order 
made clear that the Stipulation barred Cherokee 
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from reusing the exported water, regardless of any 
right to reuse foreign water that it might otherwise 
have had and, instead, requires Cherokee to make its 
best efforts to recapture the specified wastewater re-
turns and upon recapture to deliver them back into the 
[UBS] Basin for recharge of the aquifer.  

Id. ¶ 17.  

The court next addressed the argument by UBS that it 
would have no reason to agree to a provision that did not elimi-
nate Cherokee’s right to any benefit from the water so re-
charged in the UBS Basin because, without such a restriction, 
there would be no benefit to the UBS Basin. Id. ¶ 19. The court 
rejected this argument, pointing out that without the redelivery 
and recharge provision of paragraph 5, the return flows from 
the exported water would be entirely lost to the UBS Basin. Id. 
It went on to hold that the term “recharge” as used in paragraph 
5 of the Stipulation “simply refers to the physical act of replen-
ishing the aquifer” and that “nothing in paragraph 5’s require-
ment for Cherokee to deliver wastewater back into the basin for 
recharge of the aquifer implies that it either must or must not be 
entitled to credit in a subsequent application to the Ground Wa-
ter Commission for further appropriation.” Id. ¶ 20. 

The court also upheld the award of attorney fees and costs 
against Meridian based upon “the abundance of evidence in the 
record to support its determination that Meridian stubbornly 
advanced defenses that lacked substantial justification.” 
Id. ¶ 24. 

Two justices dissented from the court’s decision on the 
claims of UBS. They argued that the court’s opinion on the 
meaning of “recharge” was unduly narrow because “[a]ny 
claim to use those return flows for replacement purposes [by 
Cherokee] conflicts with the plain language [of the agreement] 
stating that the purpose is recharge of the aquifer.” Id. ¶ 36 
(Hobbs, J., concurring in part and dissenting in part). They ar-
gued that “recharge” in paragraph 5 of the Stipulation meant 
more than simply replenishment of the aquifer, and instead 
entailed a net gain, or at least reduced net depletion, to the aq-
uifer from Cherokee’s export, which they claimed was the 
quid pro quo for allowing the export in the first place. See id. 
¶¶ 34–35. 

If nothing else, this decision is a cautionary tale on the 
perils of legal drafting. As lawyers, at one time or another, 
most of us have been in the position of UBS, finding that terms 
in an agreement that we thought were clear on their face were 
not. All of which brings to mind Humpty Dumpty, who 
famously scolded: “‘When I use a word . . . it means just what I 
choose it to mean—neither more nor less.’ ‘The question is,’ 
said Alice, ‘whether you can make words mean so many 
different things.’ ‘The question is,’ said Humpty Dumpty, 
‘which is to be master—that’s all.’” Lewis Carroll, Through the 
Looking Glass (emphasis omitted). Here the master was the 
court, that’s all. 

 

 
 
 
 
 
 
 

GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

 
 
ILLINOIS ADDRESSES STATE PERMITTING FOR TOXICS; 

OHIO GIVES BLESSING TO REGIONAL STORMWATER 

MANAGEMENT PROGRAM 

Low Volume Waste Source Covered by Effluent Limitation 
Guidelines; Does Not Need a Case-by-Case Determination 

In September 2012, the Illinois Environmental Protection 
Agency (IEPA) issued a national pollutant discharge elimina-
tion system (NPDES) permit for the discharge of water pollu-
tion to Dynegy Midwest Generation, Inc. (Dynegy). The permit 
was for discharges at Dynegy’s Havana Power Station, an oil- 
and coal-fired six-unit steam-electric generating facility that, 
through its air pollution control mechanisms (ACI system) de-
signed to capture mercury emitted from the plant, discharged 
fly ash and sorbent residue into the facility’s ash pond on a 
daily basis. 

The permit was challenged by the Natural Resources De-
fense Council, Prairie Rivers Network, and Sierra Club (collec-
tively, Petitioners) before the Illinois Pollution Control Board 
(Board), and ultimately in the courts in Natural Resources De-
fense Council v. Pollution Control Board, 2015 IL App (4th) 
140644, 37 N.E.3d 407. The Petitioners claimed that the Clean 
Water Act (CWA), 33 U.S.C. §§ 1251–1387, required that 
NPDES permits include a technology-based effluent limitation 
(TBEL) based on best available technology for the toxic pollu-
tants, namely mercury within the sorbent residue, which the 
IEPA failed to include. 2015 IL App (4th) 140644, ¶ 11.  

In addressing this claim, the Board noted that the U.S. En-
vironmental Protection Agency (EPA) is obligated to establish 
appropriate effluent limitations for toxic pollutants, such as 
mercury, by applying the best available technology economi-
cally achievable for a particular industry. Id. ¶ 22 (citing 33 
U.S.C. § 1311(b)). If a limitation has been established it must 
be used for all permits, including both federal and state NPDES 
programs. Id. (citing 33 U.S.C. §§ 1311(e), 1342(a)(1)(A), 
(b)(1)(A)). If a uniform effluent limitation has not been prom-
ulgated, a permit may still be issued upon such conditions as 
are necessary to carry out the provisions of the CWA by con-
sidering technology-based treatment requirements on a case-
by-case basis. Id. ¶ 23 (citing 33 U.S.C. § 1342(a)(1)(B); 40 
C.F.R. § 125.3(c)(2)). 

The Petitioners argued that the case-by-case basis was ap-
propriate here, but not followed by the IEPA. Id. ¶ 24. Dynegy 
contended that the case-by-case basis for approving the permit 
was not necessary, citing the 1982 effluent limitation guide-
lines (ELG). Id. ¶ 25 (citing 47 Fed. Reg. 52,290 (Nov. 19, 
1982)). Dynegy argued that the 1982 ELGs applied to the Ha-
vana Power Station because the facility’s scrubber/ACI system 
was a low volume waste source for mercury, specifically in-
cluded in the 1982 ELGs. Id. ¶ 26. The Appellate Court of Illi-
nois sided with Dynegy, noting that “[t]he 1982 ELG shows 
mercury was among the toxic pollutants considered when de-
termining the appropriate effluent limitations for low volume 
waste sources,” and is thus encompassed within the 2010 EPA 
permit manual, which directs permit writers to refrain from 
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imposing the case-by-case standard for low volume mercury 
waste, and instead to look to the 1982 ELG. Id. ¶ 28. 

Authority to Treat and Dispose of Waste Water Includes 
Authority to Develop Stormwater Management Plan 

In January 2010 the Northeast Ohio Regional Sewer Dis-
trict (Sewer District) adopted a plan to establish a regional 
stormwater management program as well as a structure for fees 
to be charged to landowners within the district. Several mem-
ber communities and individual citizens challenged the plan, 
arguing that the Sewer District lacked the authority to imple-
ment the program and its fee structure, citing Ohio Rev. Code 
Ann. ch. 6119. The statute states that the purpose of a regional 
water and sewer district is “for either or both of the following 
purposes: (A) To supply water to users within and without the 
district; (B) To provide for the collection, treatment, and dis-
posal of waste water within and without the district.” Id. 
§ 6119.01 (emphasis added). 

In Northeast Ohio Regional Sewer District v. Bath Town-
ship, 2015-Ohio-3705, 2015 WL 5448303, rev’g 2013-Ohio-
4186, 999 N.E.2d 181 (8th Dist.), the trial court concluded that 
this language gave the Sewer District the authority to carry out 
the plan and fee structure, but the court of appeals reversed. In 
reversing, the court of appeals took a strict interpretation ap-
proach to reading the statute, holding that while “the statutory 
scheme ‘authorize[s] the Sewer District to collect, treat, and 
dispose of waste water entering the sewer system,’ it ‘does not 
authorize the District to implement a stormwater management 
program.’” 2015-Ohio-3705, ¶ 4 (alteration in original) (inter-
nal quotation marks omitted) (quoting 2013-Ohio-4186, ¶¶ 43, 
46). The Ohio Supreme Court granted discretionary appeal on 
both issues. Id. ¶ 6. 

In reversing the court of appeals decision and finding in 
favor of the Sewer District, the supreme court looked to the 
ordinary meaning of “storm water” and “waste water.” The 
Ohio statute defines waste water as “any storm water and any 
water containing sewage or industrial waste or other pollutants 
or contaminants derived from the prior use of the water.” Id. 
¶ 10 (quoting Ohio Rev. Code Ann. § 6119.011(K)). The court 
noted that the statute plainly indicates that waste water comes 
in two forms: (1) storm water and (2) any water containing 
sewage or industrial waste or other pollutants or contaminants 
derived from the prior use of the water. Id. ¶ 12 (the appellees 
argued that the Sewer District merely had authority to collect 
storm water because the rest of the definition merely qualified 
the term storm water). Since the statute gives the Sewer District 
authority to collect, treat, and dispose of waste water, the re-
gional stormwater management program fell within the Sewer 
District’s statutory authority. Id. ¶ 14. The supreme court fur-
ther held that the Sewer District was permitted to charge fees 
for the implementation and operation of the stormwater man-
agement program. Id. ¶ 19. The Sewer District’s charter in-
structs it to finance its waste water treatment and disposal 
facilities and its stormwater handling facilities in a manner that 
may be deemed appropriate by the board of trustees. Id. ¶ 21. 
The court reasoned that the broad language within the charter 
encompasses the assessing of fees to pay for a stormwater 
management system. Id. 

 
 

 

 

MINNESOTA 
(Matthew B. Seltzer, Reporter) 

 
 
MINNESOTA LEGISLATURE AMENDS WETLAND 

CONSERVATION ACT; RULEMAKING AND REPORTS TO 

LEGISLATIVE COMMITTEES TO FOLLOW 

In its 2015 session, the Minnesota legislature adopted 
amendments to fine tune and allow greater flexibility in 
administration of the state’s Wetland Conservation Act of 1991 
(WCA), Minn. Stat. §§ 103G.222–.2372. See S.F. 5, 89th Leg., 
1st Spec. Sess., 2015 Minn. Laws ch. 4, art. 4. Some of the 
most important changes include incentives for targeting 
wetland replacement in high priority areas, support for in-lieu 
fee replacement of wetland impacts, modified requirements for 
replacement of impacts from highways and other public 
transportation projects, and allowance of wetland replacement 
credit for restoration and protection of important aquatic 
resources other than wetlands in the wetland-rich portions of 
the state. Rulemaking will be necessary to implement these and 
other changes. The amendments also require follow-up reports 
to the relevant legislative committees. 

The WCA was adopted in 1991 to extend state regulatory 
protection to all wetlands that were not already regulated by the 
Minnesota Department of Natural Resources (MDNR). Under 
the WCA, “[w]etlands must not be drained or filled . . . unless 
replaced by actions that provide at least equal public 
value . . . .” Minn. Stat. § 103G.222, subd. 1(a). The WCA is 
implemented by local governments throughout the state on the 
basis of rules adopted by the Minnesota Board of Water and 
Soil Resources (BWSR). Wetlands that are regulated by the 
MDNR or under WCA authority may also be regulated by the 
U.S. Army Corps of Engineers (Corps) under section 404 of the 
federal Clean Water Act (CWA), 33 U.S.C. § 1344. 

There have been numerous amendments to the WCA 
statutes and rules over the years. The 2015 statutory 
amendments include the following: 

High Priority Areas for Wetland Replacement 

Section 75 of the 2015 amendments requires BWSR to 
“identify high priority areas for wetland replacement.” Minn. 
Stat. § 103B.3355(e). According to BWSR, “[t]he intent of this 
change is to improve the targeting and public value outcomes 
of wetland mitigation.” BWSR, “2015 Wetland Conservation 
Act Statute Changes—Summary of Key Statute Changes and 
Related Legislation with Explanations,” at 3 (Sept. 10, 2015). 
Section 83 requires BWSR to establish criteria to encourage 
replacement in high priority areas. Minn. Stat. § 103G.222, 
subd. 3(g). 

In-Lieu Fee Replacement 

Prior to the adoption of the 2015 amendments, the WCA 
only allowed applicants to replace impacted wetlands through 
project-specific restoration or creation of wetlands or the 
withdrawal of replacement credits from the state wetland bank. 
Sections 81, 84, and 86 of the amendments authorize BWSR to 
implement a program for the satisfaction of replacement 
requirements “through payment of money to the board or a 
board-approved sponsor to develop replacement credits . . . .” 
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Id. § 103G.005, subd. 10g. Any in-lieu fee replacement 
program developed by BWSR must conform to the Corps’s 
requirements in 33 C.F.R. § 332.8, and be approved by the 
Corps. Minn. Stat. § 103G.2242, subd. 1(a). Among other 
things, this will mean that state in-lieu fee replacement credits 
may be considered as a form of compensatory mitigation by the 
Corps for projects that require both Corps permits and WCA 
approvals. 

Public Transportation Projects 

Section 83 of the 2015 amendments brings the require-
ments for the replacement of wetland impacts caused by 
highways and other public transportation projects into 
conformity with the requirements for the replacement of 
impacts caused by all other types of projects. The WCA 
previously included special requirements for the siting of 
replacement wetlands for impacts caused by public transpor-
tation projects. With some exceptions, public transportation 
project impacts could be replaced anywhere in the state, 
irrespective of the watershed where the impact occurred. One 
of the exceptions was for impacts caused by public 
transportation projects in the seven-county Minneapolis-
St. Paul metropolitan area. For these projects, the WCA 
emphasized replacement within the metropolitan area—again, 
irrespective of watershed. In addition to being contrary to the 
watershed approach favored in the federal regulatory program, 
the requirement for replacement within the metropolitan area 
created difficulties for public transportation projects due to the 
lack of suitable sites within the metropolitan area. 

With the 2015 amendments, replacement wetlands for 
public transportation projects will now be sited in the same 
manner as other types of projects, with priority being given 
first to replacement on-site or in the same minor watershed and 
second to replacement in the same watershed as the impacted 
wetland. Id. § 103G.222, subd. 3(a). 

Replacement Credit for Restoration and Protection 
of Streams, Riparian Buffers, and Qualifying Watershed 
Areas 

Sections 88 and 90 of the 2015 amendments authorize 
BWSR to adopt rules to grant wetland replacement credit for 
the restoration of streams, riparian buffers, and qualifying 
watershed areas in counties and watersheds that still have more 
than 80% of the wetlands that existed in 1858 when Minnesota 
became a state. Id. §§ 103G.2242, subd. 12(c)(5), .2251. In the 
wetland-rich northeastern portion of the state where much of 
the state’s mining and forestry occur, it is often difficult to find 
non-wetland areas for the establishment of replacement 
wetlands. The 2015 amendments seek to ease this problem by 
expanding the category of activities that will qualify for 
replacement credit. 

In addition to the above changes, there are many other 
changes in the 2015 amendments, ranging from the establish-
ment of dedicated accounts in the state treasury to support 
specific aspects of the WCA program, to flexibility for BWSR 
to centralize the approval of wetland banking plans at the state 
rather than the local level, and other new provisions. 

Many of these changes, including most of those discussed 
above, will not become effective until BWSR amends the 
WCA regulations found in chapter 8420 of the Minnesota 
Rules. BWSR has not yet established a schedule for rule-

making, but announcement of the schedule and process for 
consultation with stakeholders is expected soon. 

By March 15, 2016, BWSR must report to the relevant leg-
islative committees on its progress in implementing high priori-
ty areas for wetland replacement, in-lieu fee replacement, and 
alternative actions for wetland replacement in areas that still 
have more than 80% of their original wetlands. 2015 Minn. 
Laws ch. 4, art. 4, § 133. In addition, BWSR must report to the 
legislative committees by January 15, 2017, on the feasibility 
of the state assuming administration of the federal wetland 
permitting program under section 404 of the CWA. Id. § 137. 

NEBRASKA 
(Sandra B. Zellmer and Anthony Schutz, Reporters) 

NEBRASKA SUPREME COURT ADDRESSES FORFEITURE FOR 

NONUSE; LANDMARK TRANSFER OF WATER RIGHTS AND 

DAM ON NIOBRARA IN THE WORKS; EIGHTH CIRCUIT

APPROVES PENALTY FOR CWA VIOLATIONS 

Cancellation for Nonuse 

In In re Appropriation A-7603 v. Nebraska Department of 
Natural Resources, 868 N.W.2d 314 (Neb. 2015), the Nebraska 
Supreme Court upheld an order of the Nebraska Department of 
Natural Resources (NDNR) canceling a 1955 irrigation appro-
priation on the North Loup River for nonuse under Neb. Rev. 
Stat. § 46-229.04. The appropriation holder was a trust that had 
leased the appurtenant land to a cattle operation rather than 
irrigating it for crop production. The court rejected the appro-
priation holder’s argument that the lease constituted sufficient 
cause for nonuse due to the trust’s duty of good faith to manage 
trust assets for the benefit of the beneficiary, because the trust 
failed to show that trust principles had prevented it from using 
the appropriation for irrigation. 868 N.W.2d at 324–25. The 
court also found that the trust’s failure to use its irrigation wa-
ter was not excused by the use of a minimal amount of water 
for the cattle operation. Id. at 325. Finally, the court concluded 
that the destruction of irrigation equipment by a windstorm did 
not excuse the trust’s nonuse when there was no evidence that 
the trust made meaningful, good faith efforts to repair such 
equipment. Id. at 326. Obtaining quotes for the cost of replac-
ing the equipment after the NDNR issued a “preliminary de-
termination of nonuse,” with no evidence that repairs had 
actually been pursued, did not satisfy the “sufficient cause” 
requirement of Neb. Rev. Stat. § 46-229.04(4)(d). 

Niobrara River 

In a landmark agreement, the Nebraska Public Power Dis-
trict (NPPD) has agreed to sell its Niobrara River water rights 
for Spencer Dam, along with the dam itself and 250 acres plus 
easements, to the Nebraska Game and Parks Commission 
(Commission) and a coalition of five natural resource districts 
(NRD). NPPD will receive $9 million in compensation. See 
Nicholas Bergin, “NRDs to Acquire Water Rights on the Nio-
brara,” Lincoln Journal Star (Sept. 10, 2015). 

Spencer Dam is about 100 miles downstream from Rocky 
Ford, one of the river’s most popular paddling stretches. The 
dam, which was built in 1927, generates only about 3 mega-
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watts of power at peak production; system-wide, NPPD’s entire 
production capacity is 3,100 megawatts. The transfer agree-
ment was motivated by litigation over NPPD’s “call” on the 
river during the drought of 2007, which cut off irrigation on the 
system. See In re 2007 Administration of Appropriations of the 
Waters of the Niobrara River, 851 N.W.2d 640 (Neb. 2014); 
see also Vol. XLV, No. 2 (2012), Vol. XLVI, No. 3 (2013), 
Vol. XLVII, No. 3 (2014) of this Newsletter. NPPD’s rights for 
Spencer Dam total 2,035 cubic feet per second; it is senior to 
over 400 upstream appropriators. 851 N.W.2d at 644. 

In addition to taking over the water rights, the Commission 
and the NRDs plan to seek an instream flow right for the 39-
mile stretch of the river below the dam to protect habitat for 
several endangered and threatened species, including pallid 
sturgeon, interior least tern, piping plover, and whooping crane. 
Devoting a portion of NPPD’s right to instream flows may also 
alleviate pressure on the National Park Service to assert federal 
reserved rights to protect flows within a 76-mile stretch of the 
Niobrara that was designated a National Scenic River in 1991. 
See Bergin, supra; David Hendee, “NPPD to Shut Down Spen-
cer Dam Hydropower Plant, Give Up Water Rights on Niobrara 
River,” Omaha World-Herald (Sept. 11, 2015). 

NPPD’s board of directors, the Commission, and the 
NRDs have approved a memorandum of understanding that 
establishes a framework for the transfer. In addition to securing 
funding, the parties will also need legislative authority to con-
vert NPPD’s industrial water rights to agricultural and instream 
rights. Under existing law, permanent transfers are authorized 
only when either (1) the purposes for which the water is to be 
used both before and after the transfer come within the same 
preference category (domestic, agricultural, or manufactur-
ing/industrial), or (2) the purposes for which the water is to be 
used both before and after the transfer are both purposes 
for which no preferences are established. Neb. Rev. Stat. 
§ 46-294(1)(i). 

Clean Water Act 

In United States v. STABL, Inc., 800 F.3d 476 (8th Cir. 
2015), the United States and the State of Nebraska brought an 
enforcement action against STABL, Inc., the operator of a ren-
dering plant that processed dead cattle and offal in Lexington, 
Nebraska. “As part of Nebraska’s [U.S. Environmental Protec-
tion Agency]-approved permit program, the state issued a pre-
treatment permit to STABL, effective April 1, 2008, that 
contained effluent limitations for the wastewater that STABL 
discharged from its facility to the city of Lexington’s 
wastewater treatment plant . . . .” Id. at 480. STABL exceeded 
its national pollutant discharge elimination system (NPDES) 
permit limitations and failed to sample for oil and grease as its 
permit required, in violation of the Clean Water Act (CWA). 
Id. at 481.  

The federal district court granted partial summary judg-
ment in favor of the government and imposed a civil penalty of 
$2,285,874 for the violations. Id. at 483. The U.S. Court of 
Appeals for the Eighth Circuit affirmed the decision, character-
izing such a discharge that exceeds a facility’s permitted efflu-
ent limitations as “the archetypal [CWA] violation, [which] 
subjects the discharger to strict liability.” Id. (quoting United 
States v. Allegheny Ludlum Corp., 366 F.3d 164, 175 (3d 
Cir. 2004)). 

NEVADA 
(John R. Zimmerman, Reporter) 

 
 
NEVADA SUPREME COURT REQUIRES SPECIFIC EVIDENCE 

OF MITIGATION 

In 2011, the Nevada State Engineer approved General 
Moly, Inc.’s (General Moly) request for 11,300 acre-feet 
annually of fully-consumptive groundwater for its proposed 
Mt. Hope molybdenum mine in central Nevada. In the decision, 
the State Engineer found that General Moly’s groundwater use 
would significantly lower the water level in a handful of wells 
and reduce the flow of, or completely dry up, a few springs on 
the valley floor, all of which were used for stock watering. See 
In re Applications to Appropriate or Change the Point of 
Diversion, Place of Public Use, & Manner of Use of the Public 
Waters of Underground Sources Within the Kobeh Valley & 
Diamond Valley Hydrographic Basins, Ruling No. 6127, at 39 
(Nev. Office of the State Eng’r July 15, 2011). The State 
Engineer found that General Moly could mitigate any impact to 
these sources because they were used for stock watering and 
produced a minimal amount of water. (Evidence showed that 
the springs flowed at less than one gallon per minute and had 
gone dry several times in the past.) Id. at 27. 

Nev. Rev. Stat. § 533.370(2) requires the State Engineer to 
deny new appropriations or changes that conflict with existing 
rights. The statute, however, does not define conflict or ex-
pressly provide that mitigation is possible to avoid a conflict. 
Based on the findings above that the springs produced minimal 
amounts of water, the State Engineer concluded that General 
Moly’s water use would not “conflict” with existing rights. 
Ruling No. 6127, at 36. The State Engineer’s decision required 
General Moly to prepare a monitoring, management, and miti-
gation plan (3M Plan) and submit it to the State Engineer for 
approval. Id. at 35. The State Engineer’s decision also required 
State Engineer approval of the 3M Plan before any pumping 
would be authorized. Id. at 38. Several parties appealed this 
decision, arguing that mitigation was not legally possible to 
avoid a conflict with existing rights under section 533.370(2), 
and that there was no evidence of specific mitigation measures. 
Additionally, after the State Engineer approved the 3M Plan, 
several parties challenged it as well. 

The lower court upheld the State Engineer’s decisions to 
issue permits and to approve the 3M Plan. The Nevada Su-
preme Court, however, recently issued an opinion reversing 
and remanding both decisions. See Eureka Cnty. v. State Eng’r, 
Nos. 61324, 63258, 2015 WL 6550647 (Nev. Oct. 29, 2015). 
The court held that there was not substantial evidence to sup-
port the State Engineer’s decision regarding mitigation because 
there was no evidence of the specific mitigation measures that 
would be employed for each impacted source, or that such 
measures would be effective to “adequately and fully” mitigate 
the impacts. Id. at *7. The court also held that the 3M Plan 
must be decided before or at the same time the applications are 
approved, or else the approval would violate the no-conflict 
provision of section 533.370(2). Id. at *6. The court noted that 
due process requires the State Engineer to provide others with 
the opportunity to challenge any evidence of mitigation before 
he makes his decision regarding the water right applications. 
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Id. Accordingly, even though the subsequently approved 3M 
Plan was subject to public notice and review, the court con-
cluded that it was not fair to require the appellants to appeal 
two decisions in order to obtain complete relief. Id. Notably, 
however, the court did not answer the question of whether mit-
igation was legally possible under Nevada water law, and in-
stead remanded the case to the lower court for further 
proceedings. 

The court did provide some clarity regarding how the State 
Engineer must deal with potential conflicts in water law cases. 
First, the court relied on a dictionary definition of “conflict” 
from around the time the statute was enacted, which defined it 
as “[t]o be in opposition; be contrary or at variance.” Id. at *4 
(alteration in original). The court also concluded that although 
the State Engineer may use his experience to inform his deci-
sion making, he must require more evidence as to the exact 
mitigation measures to be employed and evidence that they will 
be effective to mitigate any impacts to existing rights. Id. at *6. 
Therefore, evidence of mitigation must include proposed miti-
gation measures for each source and analysis that each measure 
will adequately and fully mitigate any impact. The court also 
stated that if a substitute source of water is provided as mitiga-
tion, it must be similar in quality to the impacted source, and 
the State Engineer must protect the existing right from loss due 
to its nonuse (i.e., exempt it from cancellation, forfeiture, or 
abandonment). Id. at *5–6. 

Editor’s Note: The reporter represented General Moly, 
Inc. in the Eureka case. 
 
FEDERAL COURT MODIFIES ORR DITCH DECREE BASED ON 

CHANGED CIRCUMSTANCES AND DISCUSSES NEVADA’S 

PUBLIC TRUST DOCTRINE REGARDING THE WALKER RIVER 

The U.S. District Court for the District of Nevada modified 
the Orr Ditch Decree (Decree) (Truckee River) based on 
changed circumstances. See United States v. Orr Water Ditch 
Co., No. 3:73-cv-00031, 2014 WL 4832052 (D. Nev. Sept. 30, 
2014); Order Modifying the Final Decree Entered in 1944, 
United States v. Orr Water Ditch Co., No. 3:73-cv-00003 
(D. Nev. Sept. 30, 2014), http://www.troa.net/documents/
TROA_Order_09302014.pdf. 

[M]odification of a consent decree is warranted when 
changes in either factual conditions or the law—or a 
combination of both—make compliance with the de-
cree substantially more onerous, the decree proves 
unworkable because of unforeseen obstacles, or when 
continued enforcement of the decree without modifi-
cation would be detrimental to the public interest. 

2014 WL 4832052, at *2 (citing Rufo v. Inmates of Suffolk 
Cnty. Jail, 502 U.S. 367, 384 (1992)). The Decree, entered in 
1944, incorporated the Truckee River Agreement (TRA), 
which provided “a management framework for the operation of 
the river system through the upstream storage and release of the 
waters.” Id. at *1. 

In 1990, after years of litigation regarding management of 
the river system, Congress directed the Secretary of the Interior 
to negotiate an operating agreement with Nevada, California, 
and the Pyramid Lake Paiute Tribe. As a result of over 20 years 
of negotiations between the four sovereigns (United States, 
Nevada, California, and the Tribe), the parties signed the 

Truckee River Operating Agreement (TROA) in September 
2008. Id. at *2. The TROA modifies the operation of reservoirs 
on the Truckee River and provisions regarding the so-called 
“Floriston Rates,” which govern the release of water from stor-
age reservoirs; implements an interstate allocation of the 
Truckee River and Lake Tahoe Basins; and addresses claims by 
the Pyramid Lake Paiute Tribe to the remaining unappropriated 
waters of the Truckee River. 

The court noted a laundry list of factual and legal changes 
that have occurred since the Decree was first entered, namely: 

 construction of additional reservoirs in the Truckee 
River Basin that are used to manage water in the river 
system; 

 increased public awareness regarding the need to 
protect and preserve species and the quality of the 
environment; 

 legislation protecting species and water quality, 
including the fish of Pyramid Lake; 

 shift from agricultural water use toward municipal and 
industrial uses; 

 population increase in the Truckee Meadows (Reno-
Sparks); and 

 recognition of other beneficial uses of water (e.g., fish, 
wildlife, wetland, water quality, recreation). 

Id. 

One of the main issues raised by the moving parties was 
that the maintenance of Floriston Rates under the TRA was 
onerous and not responsive to the changing beneficial uses to 
which waters of the Truckee River are and will be placed, such 
as enhancing spawning flows in the lower reaches of the river, 
and similarly not responsive to the congressional objectives set 
forth in the settlement agreement. Id. at *3. Also, the Decree 
contained no provisions regarding the agreement between Ne-
vada and California as to the interstate allocation of water that 
was entered into after the Decree. Id. at *4. Lastly, the Decree 
did not govern the additional allocation of Truckee River water 
the Tribe obtained. Id. The court concluded that the moving 
parties satisfied their burden of showing that changed circum-
stances warranted modification of the Decree and that such 
modifications would not injure existing decreed water right 
owners. Id. at *9. Accordingly, the court granted the motion to 
modify the Decree and incorporated the TROA in place of 
the TRA. 

In another water rights case before the District of Nevada, 
this time involving the Walker River Decree, the court dis-
cussed the bounds of the public trust doctrine in Nevada. See 
United States v. Walker River Irrigation Dist., No. 3:73-cv-
00128, 2015 WL 3439122 (D. Nev. May 28, 2015), appeal 
docketed sub nom. United States v. Walker Lake Working Grp., 
No. 15-16488 (9th Cir. July 27, 2015). The court concluded 
that Nevada’s public trust doctrine is a limit on the State Engi-
neer’s decisions to grant future appropriations, not a limit on 
appropriations granted before the Nevada Supreme Court 
adopted the doctrine in 2011. Id. at *7. It stated that nothing in 
the Nevada Supreme Court’s opinions on the public trust doc-
trine implies that it can be used to abrogate appropriative rights 
to the use of non-navigable waters that vested before that court 
formally adopted the doctrine. Id. The court also stated that 
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“the relationship between the public trust doctrine and the ap-
propriative water rights system in Nevada only permits the doc-
trine to be used prospectively to prevent the granting of 
appropriative rights, not retroactively to divest them.” Id. at *9 
(citing Lawrence v. Clark Cnty., 254 P.3d 606, 611 (Nev. 
2011)). 

The court concluded that applying the doctrine retroactive-
ly “would raise serious constitutional questions under both state 
and federal takings law that do not appear to have been litigat-
ed in the California case.” Id. at *7 (citing Nat’l Audubon Soc’y 
v. Super. Ct. of Alpine Cnty., 658 P.2d 709 (Cal. 1983)). Ac-
cordingly, the court further stated that “water rights in Nevada 
are property rights that may only be taken for public use and 
which must be justly compensated if taken, under both federal 
and state law.” Id. at *8. 
 

OREGON 
(Kirk B. Maag, Reporter) 

 
 
OREGON LEGISLATURE PROVIDES NEW OPTIONS FOR USE 

OF WATER RIGHT CLAIMS PENDING FINAL RESOLUTION OF 

KLAMATH BASIN ADJUDICATION 

In the 2015 legislative session, the Oregon legislature 
passed, and the Governor signed, a bill that provides additional 
water use options for holders of claims approved in the admin-
istrative phase of the Klamath Basin General Stream Adjudica-
tion (Klamath Adjudication). See S. 206, 78th Leg., Reg. Sess. 
(Or. 2015) (SB 206); see also Vol. XLVII, No. 2 (2014) of this 
Newsletter. The claims approved by the Oregon Water Re-
sources Department (OWRD) in the administrative phase of the 
Klamath Adjudication are described in the Corrected Findings 
of Fact and Order of Determination dated February 28, 2014 
(Determination). As this report explains, SB 206 allows holders 
of claims approved in the Determination to temporarily lease 
instream the claimed water right or temporarily transfer the 
claimed water right to a different place of use. 

Before the legislature enacted SB 206, OWRD’s authority 
to approve a change in the place of use, point of appropriation 
(groundwater) or diversion (surface water), or type of use was 
limited to applications filed by the “holder of a water use sub-
ject to transfer.” Or. Rev. Stat. § 540.520. A “water use subject 
to transfer” is a water use established by: 

(a) An adjudication under ORS chapter 539 as evi-
denced by a court decree; 

(b) A water right certificate; 

(c) A water use permit for which a request for issu-
ance of a water right certificate under ORS 537.250 
has been received and approved by the Water Re-
sources Commission under ORS 537.250; or 

(d) A transfer application for which an order approv-
ing the change has been issued under ORS 540.530 
and for which proper proof of completion of the 
change has been filed with the Water Resources 
Commission. 

Id. § 540.505(4) (emphasis added). Because the Klamath Coun-
ty Circuit Court has not yet entered a court decree related to the 
claims, the claims approved in the Determination do not fall 
within the definition of “water use subject to transfer.” 

SB 206 refers to claims approved in the Determination as 
“determined claims.” SB 206 § 1(1). Under SB 206, a deter-
mined claim is considered “[a]n existing water right that may 
be leased [instream] for a term as provided under ORS 
537.348.” Id. § 1(2)(a). The term of an instream lease under 
section 537.348 cannot exceed five years; however, there is no 
limitation on the number of times a lease can be renewed. See 
Or. Rev. Stat. § 537.348(2). SB 206 prohibits a person from 
purchasing, leasing, or accepting a gift of a determined claim 
for conversion of the claim to a permanent instream water right 
under section 537.348(1). SB 206 § 1(3)(c). 

A determined claim is also considered “[a] primary water 
right that is subject to temporary transfer for purposes of ORS 
540.523.” Id. § 1(2)(b). Section 540.523 allows OWRD to ap-
prove the temporary change (for a period of up to five years) in 
the place of use for a water right and, if necessary to convey the 
water to the new place of use, temporarily change the point of 
appropriation or diversion. Or. Rev. Stat. § 540.523(1). SB 206 
does not authorize OWRD to approve a temporary transfer ap-
plication that proposes to move a point of diversion upstream. 
SB 206 § 1(3)(b). Neither section 540.523 nor SB 206 author-
izes a change in the type of use (e.g., irrigation, stock watering, 
industrial) specified in a determined claim. 

OWRD must deny an application for a lease or temporary 
transfer, or modify or revoke an approved lease or temporary 
transfer, if OWRD “determines that the lease or temporary 
transfer has resulted in, or is likely to result in: (a) Injury to 
another determined claim or other existing water right; or 
(b) Enlargement of the determined claim.” Id. § 1(4). “If a de-
termined claim is removed from land by lease or temporary 
transfer, the land from which the determined claim is removed 
may not receive water during the term of the lease or temporary 
transfer.” Id. § 1(6) (emphasis added). 

The lease and temporary transfer provisions do not apply 
to determined claims stayed by a circuit court pursuant to Or. 
Rev. Stat. § 539.180. SB 206 § 1(3)(a). Similarly, OWRD must 
“revoke the lease or temporary transfer of a determined claim if 
a court judgment stays the determined claim.” Id. § 1(5).  

The substantive provisions of SB 206 are repealed as of 
January 2, 2026. Id. § 2(1). Nevertheless, “a lease or temporary 
transfer of a determined claim . . . for a term beginning prior to 
January 2, 2026, may continue in effect for the term of the 
lease or temporary transfer.” Id. § 2(2). However, “[i]f a court 
judgment results in a modification of the determined claim, the 
parties may continue the lease or temporary transfer of all or 
part of the water right as modified for all or part of the original 
term of the lease or temporary transfer.” Id. (emphasis added). 
In other words, a lease or temporary transfer does not insulate a 
determined claim from modifications to the claim that result 
from the judicial phase of the Klamath Adjudication. 

SB 206 took effect immediately upon its passage on June 
16, 2015, because the Oregon legislature determined it was 
“necessary for the immediate preservation of the public peace, 
health and safety” and declared that an emergency existed. 
Id. § 3. 
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What’s New 

Join Us in Sunny Panama this February for our 
Special Institute on Human Rights and the Extractive Industries 
Human rights issues are in the foreground for the extractive industries in the United 

States, Canada, and abroad. Both the United States and Canada have been scrutinized for their 
relations with Indian tribes and First Nations and for their foreign investments, on environ-
mental justice and other grounds. This special institute will examine international human 
rights laws as they relate to private actors and how this emerging body of law can affect the 
actions of regulators with jurisdiction over natural resource development. This will be an in-
valuable opportunity for various stakeholders—including in-house, outside, and agency coun-
sel, managers, NGOs, academics, and government officials—to share their respective 
experiences and the practical approaches taken by industry to address these issues. 

Why Panama? Rich in natural resources, home to diverse indigenous cultures, and pos-
sessing unparalleled natural beauty, Panama offers numerous pre- and post-institute travel op-
tions. Stroll through Panama City’s seventeenth-century Casco Viejo, a UNESCO World 
Heritage site filled with Spanish and French Colonial architecture. Spend the day on the white 
sand beaches of Contadora Island, surrounded by the crystalline waters of the Pacific, or enjoy 
an exciting day of deep-sea fishing. Cruise the Panama Canal along with a tour of Gatun Lake 
to see monkeys, crocodiles, sloths, and toucans. Take a boat to the stunningly beautiful San 
Blas Archipelago and experience the unique Guna Indian art and culture. It’s even possible to 
scuba dive in the Atlantic and the Pacific on the same day! 

New Professionals Membership 
The Rocky Mountain Mineral Law Foundation’s New Professionals Membership allows 

recent law school graduates, new landmen, and other new natural resources professionals to 
become members of the Foundation for only $100. Join in the calendar year of your law 
school graduation or first employment as a natural resources professional, and membership 
will continue through the end of the following calendar year. Email info@rmmlf.org or call 
(303) 321-8100. 

Foundation Grants and Scholarships 
Did you know that the Foundation makes available over $300,000 annually in grant and 

scholarship funding? Visit the Professors & Students tab at our website at www.rmmlf.org or 
email info@rmmlf.org. 
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Upcoming Programs 

Federal Offshore Regulatory Enforcement 
January 20–21, 2016 ● Houston, Texas 

Human Rights and the Extractive Industries 
February 18–19, 2016 ● Panama City, Panama 

Mining Form 5 LLC: A Workshop on the New Exploration, Development 
and Mining Limited Liability Company Model Forms 

March 5, 2016 ● Toronto, Ontario 

Core Course on International Oil and Gas Law 
March 14–18, 2016 ● Amsterdam, The Netherlands 

Water Acquisition and Management for Oil & Gas Development: 
Legal and Regulatory Requirements 

April 7–8, 2016 ● Houston, Texas 

Oil and Gas Agreements: Purchase and Sale Agreements 
May 12–13, 2016 ● Santa Fe, New Mexico 

62nd Annual Rocky Mountain Mineral Law Institute 
July 21–23, 2016 ● Squaw Valley, California 

Challenging and Defending Natural Resource Agency Decisions 
September 14–15, 2016 ● Westminster, Colorado 

International Oil and Gas Law, Contracts & Negotiations: Part 1 
September 26–30, 2016 ● Houston, Texas 

International Oil and Gas Law, Contracts & Negotiations: Part 2 
October 3–7, 2016 ● Houston, Texas 

Oil and Gas Law Short Course 
October 17–21, 2016 ● Houston, Texas 

International Mining and Oil & Gas Law, Development, and Investment 

April 26–28, 2017 ● Quito, Ecuador 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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