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F E D E R A L  —  M I N I N G

M I C H A E L  R .  M C C A R T H Y

—  R E P O R T E R  —

IBLA REVERSES BLM DECISION TO DENY LEASE

PROSPECTING PERMIT

In Clayton Valley Minerals, LLC, 186 IBLA 1, GFS(MIN)
15(2015), the Interior Board of Land Appeals (IBLA) heard an
appeal by Clayton Valley Minerals, LLC (CVM) challenging the
Bureau of Land Management’s (BLM) decision to deny its
prospecting permit application for potassium on public lands
in northwestern Nevada because it would interfere with the
development of active mining claims.

The case arose out of an application filed by CVM in 2010
under the Mineral Leasing Act of 1920, 30 U.S.C. §§ 181–263,
for a permit to prospect for potassium on 1,920 acres in Humboldt
County. CVM hoped to find commercial quantities of potassium
that it could mine with a preference right lease. 186 IBLA at 2.
CVM’s proposed exploration plan entailed drilling four holes,
the location of two of which it modified in an attempt to
reduce conflict with Western Lithium Corporation’s (WLC) plans.
Id. at 5.

continued on page 2
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C O N S T A N C E  L .  R O G E R S

—  R E P O R T E R  —

BLM PROPOSES REPLACING ONSHORE ORDER NO. 3 WITH

NEW REGULATIONS

On July 13, 2015, the Bureau of Land Management (BLM)
proposed a rule to overhaul its measurement and accounting
practices related to federal oil and gas royalties. 80 Fed. Reg.
40,768 (proposed July 13, 2015) (to be codified at 43 C.F.R. pts.
3160, 3170). The proposed rule would replace Onshore Oil and
Gas Order No. 3, Site Security (Order 3). The proposed rule
“includes provisions intended to ensure that oil and gas produced
from Federal and Indian (except Osage Tribe) oil and gas leases
are properly and securely handled, so as to ensure accurate
measurement, production accountability, and royalty payments,
and to prevent theft and loss.” Id. at 40,768. The BLM states that
the impetus for the new rule is

to strengthen its policies governing production verifica-
tion and accountability by updating Order 3’s require-
ments to address changes in technology and industry
practices that have occurred in the 25 years since
Order 3 was issued, and to respond to recommendations

continued on page 3

E N V I R O N M E N T A L  I S S U E S

R A N D Y  D A N N

—  R E P O R T E R  —

U.S. SUPREME COURT FINDS THAT EPA’S FAILURE TO

CONSIDER COSTS IN POWER PLANT REGULATIONS WAS

UNREASONABLE

On June 29, 2015, the U.S. Supreme Court in Michigan v.
EPA, 135 S. Ct. 2699 (2015), found that the U.S. Environmental
Protection Agency’s (EPA) decision to regulate power plant
emissions under the Clean Air Act’s (CAA) National Emissions
Standards for Hazardous Air Pollutants (NESHAP) program was
unreasonable because the EPA failed to consider costs in its
determination. Although limited to power plant regulatory
requirements, the Court’s decision could have implications for
other EPA CAA regulatory programs and rulemakings.

The CAA authorizes the EPA to regulate hazardous air
pollutants emitted from power plants if the EPA finds that

“regulation is appropriate and necessary” based on the results of
a statutorily required “study of the hazards to public health
reasonably anticipated to occur as a result of emissions by [power
plants] of [hazardous air pollutants] . . . .” 135 S. Ct. at 2705
(alterations in original) (quoting 42 U.S.C. § 7412(n)(1)(A)). In
1998, the EPA completed the required study and “concluded that
regulation of coal- and oil-fired power plants was appropriate and
necessary . . . . because (1) power plants’ emissions of mercury
and other hazardous air pollutants posed risks to human health and
the environment and (2) controls were available to reduce these
emissions.” Id. (quotation marks omitted) (citation omitted). The
agency “found regulation ‘necessary’ because the imposition of
the [CAA’s] other requirements did not eliminate these risks.” Id.

continued on page 8
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A different entity, however, already held unpatented mining
claims on the same land. WLC, which participated in the appeal
as amicus curiae, had drilled over 200 exploration holes from
2007 to 2011 in a deposit of lithium and hectorite. Id. at 3–4. In
2012, WLC submitted a plan of operations to the BLM, proposing
to mine not only the lithium and hectorite, but also the potassium
as a byproduct. Id. at 4.

The BLM required that CVM submit a conceptual mine plan
along with its exploration plans. Id. at 6. CVM proposed to mine
the potassium via open pit mining methods, crush the ore on-site,
and transport the finished product by road or rail. Id. at 7. WLC
sent letters to the BLM objecting to CVM’s plan, arguing that
CVM’s potassium mining would interfere with WLC’s proposed
lithium and hectorite mine. WLC also maintained that CVM could
not obtain a preference right lease because potassium did not exist
in the deposit in sufficient quantity and quality, and therefore the
potassium would merely be a byproduct of WLC’s proposed
lithium and hectorite mining. Id.

The BLM determined that both CVM and WLC intended
to mine the same target, and “concluded that there was a
clear potential for conflict between efforts to mine the same
deposit . . . .” Id. at 8. The BLM also prepared a mineral
evaluation report (MER), in which it concluded that “there was
no reasonable expectation of finding a valuable deposit of
potassium” in the conflict lands because “while clay deposits
underlie the lands . . . and potassium may be associated with clay
deposits, potassium was considered an incidental component.” Id.
at 8–9. Based on portions of the MER, the BLM denied CVM’s
exploration application, concluding that it was “highly likely” that
CVM’s proposed operations would “materially interfere” with
WLC’s. Id. at 9.

The IBLA recognized that “BLM has complete discretion
to grant an application for potassium prospecting permit . . . .”
Id. at 11–12; see also Harry E. McCarthy, 128 IBLA 36, 40
(1993), GFS(MIN) 3(1994). Further, “[f]ollowing issuance of a
prospecting permit, a permittee is entitled to a preference right
lease to the permitted lands upon a showing . . . that a ‘valuable
deposit’ of potassium has been discovered on such lands and
such lands are ‘chiefly valuable’ for potassium.” 186 IBLA at 12
(alteration omitted) (citations omitted). Under the Multiple
Mineral Development Act (MMDA), 30 U.S.C. §§ 521–531, an
unpatented mining claim located under the General Mining Act of
1872 (General Mining Law), 30 U.S.C. §§ 22–47, after the date
of enactment of the MMDA is subject to a reservation of all
leasable minerals to the United States. 186 IBLA at 12. As a
result, a claimant must “conduct mining operations, ‘so far as
reasonably practicable, in a manner which will avoid damage to
any known deposit of any [leasable] . . . mineral . . . .’” Id. at 13
(alteration in original) (quoting 30 U.S.C. § 526(b)). Likewise, the
party seeking a mineral lease must “conduct exploration
operations, ‘so far as reasonably practicable, in a manner which
will avoid damage to any known deposit of any [locatable]
mineral[.]’” Id. (alterations in original) (quoting 30 U.S.C.
§ 526(c)).
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Despite the BLM’s discretion to deny prospecting permits
and its right to rely on its technical experts, the IBLA ultimately
concluded that the BLM incorrectly found that CVM’s proposed
operations were “highly likely to materially interfere” with
WLC’s operations, and held that BLM’s determination was not
supported by the record. Id. at 15–16. The IBLA initially
disagreed with BLM’s assumption that if CVM obtained a
prospecting permit and eventually discovered a commercial
deposit of potassium, the BLM would be bound to issue a
preference right lease and as a result, CVM’s and WLC’s
operations would conflict. Id. at 19. The IBLA noted that it was
not certain whether CVM would find a potassium deposit, and
even if it did, the BLM could issue the prospecting permit with
provisions that would allow the BLM to deny a preference right
lease based on conflict. Id.

The IBLA also questioned BLM’s conclusion that CVM’s
operations would occur on the same lands as WLC’s. Id. at 20.
The IBLA noted that CVM’s four drill holes would not be at the
same locations as WLC’s, would be accessed by CVM’s roads,
not WLC’s, and that all of WLC’s holes had been drilled. Id. at
20–22. As a result, the IBLA held that “BLM’s assertions of
material interference are little more than conclusory.” Id. at 23.
“Although the burden to demonstrate error in the decision
rests with the permit applicant, it is BLM’s responsibility, in the
first instance, to ensure that its decision contains a reasoned
and factual explanation, well-supported by the administrative
record . . . .” Id. To accomplish this task, “BLM was required to
take into account the longstanding principle that it should consider
less stringent alternatives to rejection of the application.” Id.
(emphasis omitted). In reversing the BLM and remanding to the
agency for further action, the IBLA held that

[a]t a minimum, BLM should consider whether it may,
in approving the [prospecting permit application], render
any future issuance of a [preference right lease] to CVM
. . . contingent on determining whether potassium
mining, somewhere and at some time on leased lands, is
likely to endanger or materially interfere with operations
by WLC under the General Mining Law, or, at least,
may be made subject to appropriate stipulations to avoid
or mitigate adverse impacts to such operations.

Id. at 23–24.

The IBLA also agreed with CVM that BLM’s denial of
CVM’s prospecting application was facially contrary to the
MMDA. Id. at 24. On this point, the IBLA mandated that the
“BLM . . . consider the feasibility of developing both operations.”
Id. at 25 (emphasis omitted).

Lastly, the IBLA addressed CVM’s claim that the BLM
improperly denied its prospecting application because the BLM
concluded that potassium was not found in sufficient qualities or
quantities to constitute a commercially viable deposit. Id. The
IBLA did not find that the BLM rested its decision on a finding
that potassium was not present in commercial quantities or
qualities. Id. at 26. But the IBLA did state that any such finding

would be erroneous at the prospecting permit stage, for the reason
that the purpose of exploration permits is to allow the applicant to
look for such a deposit: “We do not think that it is proper to deny
a [prospecting permit application] on the basis that potassium has
not yet been found in such qualities and quantities that issuance of
a [preference right lease] is appropriate.” Id. at 27.

F E D E R A L  —  O I L  &  G A S
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made by the Government Accountability Office (GAO)
with respect to the BLM’s production verification
efforts.

Id.

The new rule, if adopted, would establish new requirements
for “Facility Measurement Points (FMPs), site facility diagrams,
the use of seals, bypasses around meters, documentation,
recordkeeping, commingling, off-lease measurement, and the
reporting of incidents of unauthorized removal or mishandling of
oil and condensate.” Id. The rule also establishes a variance
process and a defined set of noncompliance events for which the
BLM would impose an immediate assessment. Id.

BLM ANTICIPATED TO CONTINUE REVISING ONSHORE OIL

AND GAS REGULATIONS; U.S. FOREST SERVICE ALSO

CONSIDERING CHANGES

In the preamble to the Order 3 rulemaking discussed above,
the BLM indicates that as part of its oil and gas regulatory
overhaul, it “anticipates that it will separately propose new
regulations to update and replace Onshore Oil and Gas Orders
Nos. 4 (Order 4) and 5 (Order 5) related to measurement of oil
and gas, respectively.” 80 Fed. Reg. 40,768, 40,768 (proposed
July 13, 2015) (to be codified at 43 C.F.R. pts. 3160, 3170). In
addition, the BLM’s spring 2015 regulatory agenda indicates an
ambitious rulemaking schedule through next summer. In addition
to replacing Orders 4 and 5, the BLM indicates it will issue new
regulations on venting and flaring. See RIN: 1004-AE14 (notice
to be issued July 2015 and finalized June 2016). The BLM also
stated in its regulatory agenda that it would propose changes to
Onshore Oil and Gas Order No. 1, Approval of Operations,
regarding the requirements for approval of applications for permit
to drill (APD) for all onshore federal and Indian oil and gas
leases, including requiring the electronic submission of APDs and
notices of staking. See RIN: 1004-AE37 (notice to be issued June
2015).

Finally, after a long hiatus to consider comments received in
its advanced notice of proposed rulemaking in 2013, the U.S.
Forest Service (Forest Service) anticipated publishing proposed
rules in August 2015 regarding surface management for mineral
activities, including oil and gas, on Forest System lands. See RIN:
0596-AD03; see also 79 Fed. Reg. 76,674 (Dec. 22, 2014).
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EFFECTIVE DATE OF BLM FRACKING RULE STAYED

As previously reported, on March 20, 2015, the BLM issued
its final rule for hydraulic fracturing on federal and tribal lands,
and on March 26, 2015, the final rule and the BLM’s responses
to public comments were published in the Federal Register. See
80 Fed. Reg. 16,128 (Mar. 26, 2015) (to be codified at 43 C.F.R.
pt. 3160); see also Vol. XXXII, No. 2 (2015) of this Newsletter.
The rule became effective on June 24, 2015.

Western Energy Alliance and the Independent Petroleum
Association of America challenged the rule in the U.S. District
Court for the District of Wyoming. See Indep. Petroleum Ass’n of
Am. v. Jewell, No. 2:15-cv-00041 (D. Wyo. filed Mar. 20, 2015).
The State of Wyoming also challenged the rule, and was later
joined by North Dakota and Colorado. See Wyoming v. DOI,
No. 2:15-cv-00043 (D. Wyo. filed Mar. 26, 2015). Since the date
of the last Newsletter, the State of Utah and the Ute Indian Tribe,
as intervenor-plaintiffs, along with the Sierra Club, Earthworks,
the Wilderness Society, Western Resource Advocates,
Conservation Colorado Education Foundation, and the Southern
Utah Wilderness Society (as intervenor-defendants) also joined
Wyoming’s lawsuit. On June 4, 2015, the industry and state
lawsuits were consolidated.

Following a June 24, 2015, preliminary injunction hearing,
the court ordered the postponement of the effective date of the
new rule pending the lodging of the administrative record by the
BLM. The administrative record was lodged on August 27, 2015,
after which all parties have seven calendar days to cite to the
record in support of their various positions. Id.

While the Ute Indian Tribe cites economic harms similar to
those described by industry, the Tribe’s claims are slightly
different from the industry challenges to the BLM rule. The Tribe
claims that while the BLM based its regulatory authority on the
Federal Lands Policy and Management Act of 1976 (FLPMA), 43
U.S.C. §§ 1701–1782, which gives the BLM authority to regulate
federal mineral interests, tribal mineral interests are governed
under the Indian Mineral Development Act of 1982 (IMDA), 25
U.S.C. §§ 2101–2108, and the Indian Mineral Leasing Act of
1938 (IMLA), 25 U.S.C. §§ 396a–396g, not FLPMA. The Tribe
also asserts that it is the Bureau of Indian Affairs (BIA), not the
BLM, that may apply the IMDA and IMLA standards on Indian
oil and gas development, and that such responsibility is non-
delegable from the BIA to the BLM. The Tribe further claims a
violation of the federal trust responsibility and tribal consultation
obligations. The court has not ruled on the Tribe’s preliminary
injunction motion, and likely will not do so while the effective
date of the rule is stayed.

TRIBE JOINS LEGAL FRAY OVER BLM FRACKING RULES

On June 18, 2015, the Southern Ute Indian Tribe (SUIT)
sued the U.S. Department of the Interior (DOI) over the BLM’s
new fracking regulations. See S. Ute Indian Tribe v. DOI, No.
1:15-cv-01303 (D. Colo. filed June 18, 2015). SUIT raises more
specific and fundamental legal and regulatory challenges to the
rule than those articulated by the Ute Indian Tribe in the
companion challenge in the U.S. District Court for the District of
Wyoming discussed above.

Following denial of SUIT’s motion for a temporary restrain-
ing order on June 22, 2015, the court held a hearing on SUIT’s

motion for a preliminary injunction. See Order Denying Motion
for Temporary Restraining Order and Setting Hearing, SUIT v.
DOI, No. 1:15-cv-01303 (D. Colo. June 22, 2015), 2015 WL
3862534. At that hearing, SUIT agreed to bifurcate its claims in
an amended complaint. See Amended Complaint, SUIT v. DOI,
No. 1:15-cv-01303 (D. Colo. June 25, 2015), ECF No. 17.
SUIT’s first claim for relief sought “a declaratory judgment that
the BLM Rule impermissibly departs from existing law and,
therefore, should be set aside and vacated under the Adminis-
trative Procedure Act (“APA”) as to the Tribe’s lands.” Opening
Brief at 1, SUIT v. DOI, No. 1:15-cv-01303 (D. Colo. July 23,
2015), ECF No. 19 (citing 5 U.S.C. § 706(2)(A)). Specifically,
SUIT claims that under the IMLA and 25 C.F.R. § 211.29, tribes
organized under the Indian Reorganization Act “have the uncon-
ditional power to supersede, through tribal legislative enactment,
the [BIA’s] 25 C.F.R. Part 211 regulations that implement the
IMLA.” Opening Brief, supra, at 2. SUIT contends that under 25
C.F.R. § 211.4, the BIA regulations incorporate the BLM’s 43
C.F.R. pt. 3160 regulations, within which the BLM codified its
new fracking rule. Opening Brief, supra, at 2.

SUIT notes that the BLM’s rule, however, “conditions tribal
variances on the appropriate BLM State Director’s discretionary
approval and ‘only if the BLM determines that the [tribe’s]
proposed alternative meets or exceeds the objectives of [the BLM
Rule].’” Id. (alterations in original) (quoting 43 C.F.R. § 3162.3-
3(k)(3)). SUIT claims “the conditional tribal variance provisions
of the BLM Rule conflict with the Tribe’s 25 C.F.R. § 211.29
unconditional right to supersede the 25 C.F.R. Part 211 regula-
tions.” Id. SUIT also claims that under the DOI’s Departmental
Manual, the BLM was not delegated authority for administering
operations on Indian lands leased under the IMDA. Id. at 2–3.

OBLIGATION TO DECOMMISSION OFFSHORE WELL NOT

DISCHARGED BY CONTRACT LAW; BREACH BY FEDERAL

GOVERNMENT

A long-running dispute between oil and gas operators and
the DOI over controversial wells offshore of California has
taken an interesting turn. In Noble Energy, Inc. v. Jewell, No.
1:14-cv-00898, 2015 WL 3544371 (D.D.C. June 8, 2015),
appeal docketed, No. 15-5202 (D.C. Cir. July 22, 2015), Noble
Energy, Inc. (Noble) challenged an April 9, 2014, order from
the Bureau of Safety and Environmental Enforcement (BSEE) 
requiring Noble to permanently plug and decommission an
offshore well (Order), under the authority of its decommissioning
regulations, 30 C.F.R. §§ 250.1700–.1754, issued pursuant to
the Outer Continental Shelf Lands Act (OCSLA), 43 U.S.C.
§§ 1331–1356b.

Noble claimed that when its contractual obligations were
discharged in prior successful litigation against BSEE’s pre-
decessor agency, the Minerals Management Service (MMS),
under the common law doctrine of discharge its obligations under
the regulations were also discharged. 2015 WL 3544371, at *1.

BSEE’s Order resulted from a previous remand in the case
whereby the court ordered BSEE to interpret its regulations to
determine whether the subject decommissioning regulations
incorporate the common law doctrine of discharge. The Order
determined that the regulations do not incorporate that doctrine,
and that the regulations require Noble decommission the well. Id.



Vol. XXXII, No. 3, 2015 MINERAL LAW NEWSLETTER page 5

Some history of the dispute is in order. Under a 1979 lease,
Noble’s predecessor drilled an exploratory oil well off the coast
of California. Id. In 1985, Noble temporarily plugged and
abandoned the well after discovering oil and gas. Noble then
received multiple suspensions of the lease. The lease suspension
was revoked because the U.S. District Court for the Northern
District of California determined that “the suspension ‘had
not been assessed for consistency with California’s coastal
management plan’ as required by the 1990 amendments to the
Coastal Zone Management Act.” Id. (quoting Noble Energy, Inc.
v. Salazar (Noble II), 671 F.3d 1241, 1243 (D.C. Cir. 2012)).

Noble and other lessees then brought a claim in the U.S.
Court of Federal Claims and received a determination, subse-
quently affirmed by the U.S. Court of Appeals for the Federal
Circuit, “that ‘the government had effectively repudiated the lease
agreements by putting into practice the new [court-mandated]
rules applicable to the availability of requested suspensions.’” Id.
(internal quotation marks omitted) (alteration in original) (quoting
Noble II, 671 F.3d at 1243). Noble and other lessees, together,
received $1.1 billion in restitution. Id. Noble also was discharged,
under the common laws of discharge, “from all of the obligations
arising from its lease, including the obligation to ‘remove all
devices, works, and structures from the premises no longer subject
to the lease.’” Id. (quoting Noble II, 671 F.3d at 1243).

One year later, the MMS “ordered Noble Energy to
‘promptly and permanently plug the well,’ ‘clear the well site,’
and ‘perform any additional activity necessary to fully satisfy your
decommissioning obligations’ . . . .” Id. at *2 (quoting Noble II,
671 F.3d at 1244). Noble then brought this challenge, “arguing
that the government’s material breach of its lease discharged its
obligations under the regulations on which the agency relied.” Id.

In its appeal of the Order, Noble argued that it was not
subject to the decommissioning regulations because of the
government’s material breach of the lease that encompassed
Noble’s rights in the permanently suspended well. Id. at *3. In
response, “BSEE argue[d] that the decommissioning regulations
are independent of the contractual obligations in the lease
agreement.” Id. Therefore, the regulatory obligations were not
discharged, notwithstanding the discharge of the contractual
obligations. Id.

Applying a standard agency deference analysis, the court
concluded that it must defer to an agency’s interpretation of its
own regulations and that BSEE’s interpretation was reasonable,
and held that Noble must comply with the Order. Id. at *7.

CONFIDENTIAL BUSINESS INFORMATION AT ISSUE IN

CALIFORNIA OFFSHORE LAWSUITS

Confidentiality of oil and gas related business information
remains a legal issue in natural resources litigation and regulation.
Recently, in Environmental Defense Center v. BSEE, No. 2:14-
cv-09281 (C.D. Cal. filed Dec. 3, 2014), the issue arose in
ongoing litigation challenging BSEE’s “approval of fifty-one
[APDs] and applications for Permits to Modify (‘APMs’)
authorizing well stimulation methods—including acid well
stimulation and hydraulic fracturing—to facilitate oil and gas
development and production from offshore platforms located
within federal, Outer Continental Shelf (‘OCS’) waters off the
coast of California.” Order Denying Intervenor-Defendant

Exxon’s Motion for Entry of a Protective Order at 1, Envtl. Def.
Ctr., No. 2:14-cv-09281 (C.D. Cal. Aug. 14, 2015), 2015 WL
4939833. The court parsed exceptions to exceptions to exceptions
of the Freedom of Information Act (FOIA) regulations to arrive
at the conclusion that the documents were not protected from
disclosure, even if they were confidential business information or
trade secrets.

On April 2, 2015, the court granted Exxon Mobil Corpora-
tion’s (Exxon) motion to intervene in the case. On June 15, 2015,
the court granted Exxon’s motion to temporarily seal certain
documents to “provide [Exxon] an opportunity to assess whether
any of [the] documents contained confidential business informa-
tion.” Id. at 2 (alterations in original). Exxon then moved for a
protective order in connection with 16 documents, which consist
of a 1982 development and production plan (DPP), a 1987 update
to the DPP (DPP Update), APDs, and APMs. Id.

Exxon claimed that the documents it was seeking to protect
“were expressly designated as proprietary by Exxon and include,
‘detailed information such as summaries of drilling operations,
wellbore sketches, construction schematics, reservoir data, and
casing and cement designs’ as well as ‘structure maps and
formation data.’” Id.

The court noted that court records are presumed to be public.
“To overcome this presumption, ‘[a] party seeking to seal a
judicial record . . . must articulate compelling reasons supported
by specific factual findings that outweigh the general history of
access and the public policies favoring disclosure, such as the
public interest in understanding the judicial process.’” Id. at 3
(alteration in original) (quoting Kamakana v. City & Cnty. of
Honolulu, 447 F.3d 1172, 1178–79 (9th Cir. 2006)).

To support its argument, Exxon cited FOIA, which Exxon
claimed “exempts disclosure of the information that Exxon seeks
to protect.” Id. The plaintiff and BSEE, however, argued that
“there is no good cause to issue the protective order because the
OCSLA and its ‘implementing regulations authorize the public
disclosure of the documents identified.’” Id.

The court parsed FOIA and the OCSLA and found that while
FOIA “does not apply to certain matters including ‘trade secrets
and commercial or financial information obtained from a person
and privileged and confidential’ (Exemption 4) and ‘geological
and geophysical information and data, including maps, concerning
wells’ (Exemption 9),” id. at 4 (quoting 5 U.S.C. § 552(b)(4),(9)),
“Congress did not design the FOIA exemptions to be mandatory
bars to disclosure,” id. (quoting Chrysler Corp. v. Brown, 441
U.S. 281, 293 (1979)). The court then found that “even if a
document falls into one of the exemptions enumerated in the
FOIA, an agency is not required to withhold a document from
public disclosure.” Id.

The analysis did not end there, however, as the court also
noted that the FOIA regulations, recognizing that the Trade
Secrets Act is an exception to the permissive nature of FOIA,
provide “that ‘[i]f a bureau determines that the requested informa-
tion is protected from release by Exemption 4 of the FOIA, the
bureau has no discretion to release the information’ and that
‘[r]elease of information protected from release by Exemption 4
is prohibited by the Trade Secrets Act.’” Id. (alterations in
original) (quoting 43 C.F.R. § 2.36).
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The court then turned to the Trade Secrets Act, which
prevents government disclosure “to any extent not authorized
by law” of information related to “trade secrets, processes,
operations, style of work, or apparatus, or to the identity,
confidential statistical data, amount or source of any income,
profits, losses, of expenditures of any person, firm, partnership,
corporation, or association.” Id. (quoting 18 U.S.C. § 1905).
Because of the inclusion of the caveat “to any extent not
authorized by law,” the court concluded that “the Trade Secrets
Act ‘expressly permits the disclosure of trade secrets and other
privileged information to the extent that disclosure is authorized
by law.’” Id.

The court then turned to the question of whether the
disclosure of the documents at issue is authorized by law.
Under the OCSLA, lessees or permittees must provide certain
information in order to obtain a lease allowing for the exploration,
development, and production of minerals of the Outer Continental
Shelf. Id. at 5 (citing 43 U.S.C. § 1352). The OCSLA regulations
governing the Bureau of Energy Management (BOEM) provide
that such information “will be available to the public ‘[w]hen
the well goes on production.’” Id. (alteration in original) (quoting
30 C.F.R. § 550.197(a)(9)). The regulations also “provide that
when a lease is still in effect ‘[g]eophysical data, [p]rocessed
geophysical information, [and] [i]nterpreted G & G information’
is available within ‘10 years after [the applicant] submit[s]
the data and information.’” Id. (alterations in original) (quoting
30 C.F.R. § 550.197(b)(4)). Under 30 C.F.R. § 250.197,
“information contained in APDs and APMs [submitted to BSEE]
becomes publicly available at the time ‘the well goes on
production.’” Order Denying Protective Order, supra, at 5
(quoting 30 C.F.R. § 250.197(a)(1), (3)).

The court found that Exxon had failed to “make a specific
showing of good cause for relief under Rule 26 in light of the fact
that it has failed to convince the Court that the documents listed
above are not subject to public disclosure under the OCSLA.” Id.
at 6. Citing the “strong presumption in favor of public access to
documents,” the court denied Exxon’s motion for a protective
order and unsealed the record in its entirety. Id.

On August 19, 2015, the court granted a joint stipulation by
the plaintiffs and the federal defendants to extend the briefing
schedule to allow for continued settlement discussions. As of that
date, neither Exxon nor intervenor-defendant American Petroleum
Institute had notice of the substance of those discussions.

SOLENEX ENTITLED TO BLM DECISION AFTER “EPIC”
DELAY

In a case illustrating that it is possible to succeed in
challenging federal agency inaction under the APA, on July 27,
2015, the U.S. District Court for the District of Columbia entered
an order requiring the DOI and other federal agencies to complete
the review of Solenex LLC’s (Solenex) long-suspended drilling
permit. See Solenex LLC v. Jewell, No. 1:13-cv-00993 (D.D.C.
July 27, 2015), ECF No. 52. The court admonished the defendants
for keeping the lease in suspension for 29 years and for
unreasonably delaying action in their review of the suspended
permit. The court found that “[n]o combination of excuses could
possibly justify such ineptitude or recalcitrance for such an epic
period of time.” Solenex, slip op. at 2.

The court described the factual history as “tortuous.” Id. The
plaintiff’s predecessor in interest was issued a lease by the BLM
in 1982, covering 6,247 acres in Montana. The BLM approved an
APD for an exploratory well in 1985. Over the period between
1985 and 1998, the BLM suspended the permit six times. During
the suspension periods, reviews were performed by various
agencies, including the Forest Service and the BLM, under the
authority of the National Environmental Policy Act of 1969
(NEPA), 42 U.S.C. §§ 4321–4347, the National Historic
Preservation Act (NHPA), 16 U.S.C. §§ 300101–306131, and
other applicable statutes. Solenex, slip op. at 2. None of these
review exercises resulted in any agency action on the suspension
or the permit. Id.

Solenex filed a lawsuit in 2013 seeking to end the delays. In
a rare decision interpreting sections 555(b) and 706(1) of the
APA, the court found that “administrative agencies have a duty to
decide issues presented to them within a reasonable period of
time, 5 U.S.C. § 555(b), and reviewing courts have a duty to
‘compel agency action unlawfully withheld or unreasonably
delayed.’” Id. at 3 (quoting 5 U.S.C. § 706(1)).

While the impatient court did not ultimately lift the
suspension itself, the court set a deadline for the agencies to
submit to the court “a schedule for the orderly, expeditious
resolution of the decision whether to lift the suspension of
plaintiff’s lease.” Id. at 5. The order also provided that any
modifications to that schedule will require the court’s approval,
warning that “the defendants will be required to explain any and
all material failures to comply, which may possibly be remedied
by a judicial order lifting the current suspension entirely.” Id. at
6. The federal defendants submitted their proposed schedule on
August 17, 2015. See Response to Court Order, Solenex, No.
1:13-cv-00993 (D.D.C. Aug. 17, 2015), ECF No. 53. The
schedule provides for tribal consultation and the involvement of
the Advisory Council for Historic Preservation. Id. at 1. The BLM
has committed to making a decision by November 30, 2015,
whether to pursue cancellation of the lease or to consider lifting
the suspension. The schedule for the lease cancellation process
results in a final decision by March 30, 2016. Id. at 2. The
schedule for consideration of lifting the suspension includes the
preparation of a supplemental environmental impact statement,
with a resulting decision by July 15, 2017, more than 32 years
after the lease and permit were first suspended. Id. at 2–4.

CHACO CANYON DRILLING CAN GO FORWARD

In an over 100-page opinion issued on August 14, 2015, the
U.S. District Court for the District of New Mexico rejected a
motion for a preliminary injunction against oil and gas
development while the court considers the plaintiff environmental
groups’ legal challenge over the approval of hundreds of drilling
permits issued over the past two years by the BLM. See Diné
Citizens Against Ruining Our Environment v. Jewell, No. 1:15-
cv-00209, 2015 WL 4997207 (D.N.M. Aug. 14, 2015). The
Navajo group Diné Citizens Against Ruining Our Environment,
the San Juan Citizens Alliance, WildEarth Guardians, and the
Natural Resources Defense Council filed a motion for a
preliminary injunction against the DOI and the BLM on March
11, 2015, charging that allowing development of the Mancos
Shale formation under an allegedly outdated 2003 resource
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management plan (2003 RMP) that did not anticipate the level of
horizontal drilling and hydraulic fracturing now technically
possible, violated NEPA and FLPMA. See id. at *5. The BLM is
currently developing an amendment to the 2003 RMP to address
the new level of development in the Mancos Shale, but has
continued to approve drilling permits under the 2003 RMP in
addition to site-specific environmental assessments (EA). Id. at
*6–7. The plaintiffs charge that these EAs are largely identical
and do not demonstrate the “hard look” that NEPA requires. Id.
at *19. The plaintiffs asked the court to enjoin “all ground
disturbance, construction, drilling, and other associated operations
on all APD approvals . . . pending resolution of this case on the
merits.” Id. at *15. The intervenors include WPX Energy
Production, LLC, BP America Company, ConocoPhillips
Company, Burlington Resources Oil & Gas Company LP, Encana
Oil & Gas (USA) Inc., the American Petroleum Institute, and
Anschutz Exploration Corporation.

The court found that the plaintiffs had not met their burden
to justify a preliminary injunction, most importantly, that the
plaintiffs were not likely to succeed on the merits of their claims.
See id. at *1 (“The Plaintiffs have put forth enough evidence to
cast some doubt on the thoroughness of the BLM’s
decisionmaking, but they have not made the necessary showing
that the BLM failed to take a hard look at the environmental
impacts of its actions, or that its decisionmaking was arbitrary and
capricious.”).

The court acknowledged that, should environmental harm
occur, it would be irreparable. But the court found that the
plaintiffs had not demonstrated that an injunction would be in the
public interest or that the “enhanced possibility of an injury”
outweighs the certain economic harm that the company
intervenors would experience if an injunction were to issue
through the resolution of the case. Id.

The plaintiffs appealed the injunction denial to the U.S. Court
of Appeals for the Tenth Circuit on August 18, 2015. See Diné
Citizens v. Jewell, No. 15-2130 (10th Cir. filed Aug. 18, 2015).

K E V I N  L .  S H A W

—  G U E S T  R E P O R T E R  —

SHELL OIL SPILL PLAN SURVIVES NINTH CIRCUIT SCRUTINY

In Shell Gulf of Mexico, Inc. v. Center for Biological
Diversity, Inc., No. 3:12-cv-00048 (D. Alaska Aug. 5, 2013), ECF
No. 159, the district court granted summary judgment against a
coalition of environmental groups that alleged that the Bureau of
Safety and Environmental Enforcement (BSEE) unlawfully
approved Shell Gulf of Mexico, Inc.’s and Shell Offshore Inc.’s
(collectively, Shell) oil spill response plans (OSRP) for oil leases
off of Alaska’s Arctic coast by failing to comply with certain
provisions of the Clean Water Act (CWA). In Alaska Wilderness
League v. Jewell, 788 F.3d 1212 (9th Cir. 2015), the U.S. Court
of Appeals for the Ninth Circuit reviewed the grant of summary
judgment de novo, and thereby reviewed directly BSEE’s action
under the Administrative Procedure Act’s arbitrary and capricious
standard.

Using the two-step process established by Chevron, U.S.A.,
Inc. v. NRDC, 467 U.S. 837 (1984), the Ninth Circuit affirmed
the district court’s summary judgment in favor of the federal
defendants and Shell, finding that BSEE was not arbitrary,
capricious, or otherwise not in accordance with federal law
when it approved Shell’s OSRPs. 788 F.3d at 1218–19.
Specifically, the Ninth Circuit found (1) the portions of the
CWA regulating instructions for the content and approval of
operators’ OSRPs were ambiguous in both their language and
structure as to “whether the statute grants the agency discretion to
use a broad, indeterminate standard to review OSRPs, or whether
it mandates approval of plans that meet the requirements of [33
U.S.C.] § 1321(j)(5)(D),” id. at 1223, and (2) BSEE reasonably
interpreted the ambiguous provisions because “BSEE’s position
[was] consistent with the statute’s scheme and the agency’s
longstanding policy,” id. at 1221. As such, the court deferred to
BSEE’s interpretation of the statute, finding that BSEE engaged
in a “nondiscretionary act” when it approved Shell’s OSRPs and
that the Endangered Species Act consultation requirement was
not triggered. Id. at 1225. Furthermore, the panel found that
BSEE reasonably decided to approve all plans that met CWA
requirements, and as such BSEE did not violate the National
Environmental Policy Act when it approved the plans without
preparing a second environmental impact statement. Id. at 1226.

NINTH CIRCUIT CONSIDERS BEAUFORT SEA DISCHARGE

PERMIT

In Alaska Eskimo Whaling Commission v. EPA, 791 F.3d
1088 (9th Cir. 2015), the Ninth Circuit reviewed the U.S.
Environmental Protection Agency’s (EPA) authorization of a
discharge permit issued in accordance with the National Pollutant
Discharge Elimination System (NPDES) provisions of the CWA.
Id. at 1090 (citing 33 U.S.C. §§ 1342, 1343). The permit
authorized oil and gas exploration facilities to discharge 13 waste
streams into the Beaufort Sea, subject to various limitations and
requirements set forth in the permit. Id. at 1091. The Alaska
Eskimo Whaling Commission (AEWC), representing certain
Alaska Native villages that engage in subsistence hunting of
bowhead whales, appealed the EPA’s decision to grant the permit
and argued that the EPA failed to adequately consider the extent
to which authorizing discharge from oil and gas exploration
facilities would impact the villages’ subsistence hunting of
bowhead whales. Id.

The EPA admitted error on the issue of whether the discharge
of non-contact cooling water into the Beaufort Sea will
unreasonably degrade the marine environment through adverse
impact on bowhead whales. Id. at 1092–93. In light of the
acknowledged error, the Ninth Circuit granted AEWC’s petition
and remanded the case for a determination on that issue alone. Id.
at 1093. The Ninth Circuit denied all of AEWC’s other claims
because the EPA, in issuing the permit: (1) relied on sufficient
evidence, (2) did not fail to consider an important aspect of the
problem, and (3) was not otherwise arbitrary or capricious. Id.
at 1096.
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Importantly, the EPA refused to consider costs in determining
whether power plants should be regulated under section 7412. Id.
The EPA subsequently promulgated regulations for power plants
under the CAA’s NESHAP program, which included, among
other things, certain hazardous air pollutant emission standards.

The EPA conducted a regulatory impact analysis for the
above-referenced NESHAP regulation and estimated that the rules
would impose costs of $9.6 billion per year on power plants. Id.
at 2706. To the extent the EPA could quantify the benefits of the
regulations, it estimated that the benefits were worth $4 to $6
million per year. Id. The EPA found, however, that its regulations
would also have ancillary benefits (or co-benefits) of reducing
power plant emissions of particulate matter and sulfur dioxide,
two substances that are not covered by the NESHAP program. Id.
The regulatory impact analysis, accounting for these ancillary
benefits, then estimated benefits of $37 to $90 billion per year. Id.
The regulatory impact analysis, however, played no role in the
EPA’s finding that regulation of power plant emissions under the
NESHAP program was “appropriate and necessary.” Id. Indeed,
the EPA interpreted section 7412(n)(1)(A) to mean costs were
irrelevant to its initial decision to regulate.

Twenty-three states challenged the EPA’s rule in the U.S.
Court of Appeals for the D.C. Circuit on the grounds that the EPA
was required to consider costs when deciding whether to regulate
power plants under the CAA. The D.C. Circuit upheld the EPA’s
determination. See White Stallion Energy Ctr. v. EPA, 748 F.3d
1222 (D.C. Cir. 2014). The U.S. Supreme Court granted certiorari
in 2014.

Writing for the majority, and reviewing the EPA’s
interpretation under the bounds of the familiar Chevron
“reasonable interpretation” standard, Justice Scalia found that
“EPA strayed far beyond those bounds when it read § 7412(n)(1)
to mean that it could ignore cost when deciding whether to
regulate power plants.” 135 S. Ct. at 2707. Regarding the phrase
“appropriate and necessary,” the Court acknowledged the inherent
flexibility in the term, but found that “an agency may not ‘entirely
fai[l] to consider an important aspect of the problem’ when
deciding whether regulation is appropriate.” Id. (alteration in
original) (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut.
Auto. Ins. Co., 463 U.S. 29, 43 (1983)). The Court stated further:
“Read naturally in the present context, the phrase ‘appropriate and
necessary’ requires at least some attention to cost. One would not
say that it is even rational, never mind ‘appropriate,’ to impose
billions of dollars in economic costs in return for a few dollars in
health or environmental benefits.” Id.

The Court acknowledged that there are settings in which the
phrase “appropriate and necessary” does not encompass costs, but
found that this case was not one of them. Id. Section
7412(n)(1)(A) directs the EPA to determine whether regulation is
appropriate and necessary, and, according to the Court,
“[a]gencies have long treated costs as a centrally relevant factor
when deciding whether to regulate.” Id. Indeed, the Court found
that “[c]onsideration of cost reflects the understanding that

reasonable regulation ordinarily requires paying attention to the
advantages and the disadvantages of agency decisions.” Id.

The EPA’s primary argument in support of its regulations
was that, unlike other parts of the CAA that expressly mention
costs, section 7412(n)(1)(A) does not. Id. at 2708–09. But the
Court found that

this observation shows only that § 7412(n)(1)(A)’s broad
reference to appropriateness encompasses multiple
relevant factors (which include but are not limited to
cost); other provisions’ specific references to costs
encompass just cost. It is unreasonable to infer that, by
expressly making cost relevant to other decisions, the
Act implicitly makes cost irrelevant to the appropriate-
ness of regulating power plants.

Id. at 2709.

Similarly, the EPA argued that its disregard of costs was
supported by the Court’s decision in Whitman v. American
Trucking Ass’ns, 531 U.S. 457 (2001), in which the Court found
that “a provision of the [CAA] requiring EPA to set ambient air
quality standards at levels ‘requisite to protect the public health’
with an ‘adequate margin of safety’” precludes the EPA’s
consideration of costs. 135 S. Ct. at 2709 (quoting 42 U.S.C.
§ 7409(b)). Addressing Whitman, the Court stated that it merely
stands for “the modest principle that where the [CAA] expressly
directs EPA to regulate on the basis of a factor that on its face
does not include cost, the Act normally should not be read as
implicitly allowing the Agency to consider cost anyway.” Id. The
Court, however, found that principle has no application to this
case, as the phrase “appropriate and necessary” is a far more
comprehensive criterion than “requisite to protect the public
health” and, read fairly and in context, includes consideration of
costs. Id.

The Court cautioned, however, that its holding does not
indicate that the CAA required the EPA, in making its
determination, “to conduct a formal cost-benefit analysis in which
each advantage and disadvantage is assigned a monetary value. It
will be up to the Agency to decide (as always, within the limits of
reasonable interpretation) how to account for cost.” Id. at 2711.
Additionally, in response to arguments asking the Court to uphold
the EPA’s action “because the accompanying regulatory impact
analysis shows that, once the rule’s ancillary benefits are
considered, benefits plainly outweigh costs,” the Court stated that
it “may uphold agency action only upon the grounds on which the
agency acted.” Id. The Court also made clear that it was not
deciding the issue of whether ancillary benefits could be
considered in determining whether regulation was appropriate. Id.

Whether the Court’s holding in Michigan v. EPA will have
broad impacts on how the EPA considers costs in setting
regulatory requirements is unclear. The holding is arguably
limited in scope, as the “appropriate and necessary” terminology
is unique to power plant-specific regulatory requirements.
However, the Court seemed to imply that reasonable regulation
generally requires consideration of both the advantages and the
disadvantages of agency action, including costs. Furthermore,
although the Court specifically declined to address the issue, its
holding may have implications for the EPA’s common practice of
using ancillary benefits (or co-benefits) to justify regulation.
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LNG EXPORT PROJECT DEVELOPMENTS AT FERC

It has been an active first half of 2015 for the Federal Energy
Regulatory Commission (FERC) in the liquefied natural gas
(LNG) project sector after a busy 2014. Since April 2012, FERC
has issued authorizations for five LNG export terminal projects
under section 3 of the Natural Gas Act (NGA), 15 U.S.C.
§ 717b(e). Under NGA § 3, FERC issues authorizations to site,
construct, and operate LNG export projects. Those five projects
are: Sabine Pass, Cameron, Freeport, Dominion Cove Point, and
Corpus Christi. Collectively, those five projects have an export
capacity of approximately 11.11 billion cubic feet per day (Bcf/d)
of natural gas, or 78.9 million tons per annum (mtpa) of LNG.
Included in these figures is the authorization granted to Sabine
Pass in April 2015 to add two additional liquefaction trains. In
addition, both the Cameron and Freeport projects have initiated
pre-filing procedures at FERC in anticipation of filing applica-
tions for increases in capacity at their respective terminals.
Citations to the FERC authorizations are provided for conve-
nience at the end of this report.

One theme consistently running through those projects’
FERC authorization proceedings is the environmental challenges
brought by the environmental interest groups, who can be active
participants in the proceeding. These challenges focus on the
scope and rigor of the environmental review required under the
National Environmental Policy Act of 1969 (NEPA), 42 U.S.C.
§§ 4321–4347, and the NEPA regulations, 40 C.F.R. pts.
1500–1508. As required by NEPA, FERC must consider the
environmental impacts of each action (i.e., proposed project) it
considers for authorization, usually through the development of
an environmental assessment (EA) or an environmental impact
statement (EIS). For an LNG project, an EA or EIS may examine
project impacts on an array of topics, including soils, vegetation,
wildlife, wetlands, aquatic life, migratory birds, air quality, noise,
safety and reliability, cumulative impacts, and indirect effects.
The two topics that have received much attention by environmen-
tal advocacy groups, especially on rehearing of the FERC orders
granting authorizations, are the cumulative impacts and indirect
effects.

NEPA regulations define cumulative impacts as “the impact
on the environment which results from the incremental impact of
the action when added to other past, present, and reasonably
foreseeable future actions . . . .” 40 C.F.R. § 1508.7. These
cumulative impacts “can result from individually minor but
collectively significant actions taking place over a period of
time.” Id. Indirect effects are those that “are caused by the action
and are later in time or farther removed in distance, but are still
reasonably foreseeable.” Id. § 1508.8(b).

According to the environmental groups’ arguments, FERC’s
environmental analysis has been deficient because it does not
consider increased natural gas production, as caused by an

increase in natural gas export capacity, as a cumulative impact or
an indirect effect. FERC has rejected those arguments based on its
finding that additional natural gas production is beyond the scope
of the review required by NEPA because it has not been
demonstrated that there exists a reasonably close causal
relationship between the project and increased natural gas
production. Similarly, FERC has explained if it were to consider
as cumulative effects all LNG projects and the natural gas
production used to supply them, it would broaden the scope of the
environmental review well beyond what NEPA requires. It has
been FERC’s general policy to consider the environmental
impacts of each LNG facility on an individual basis.

As noted in our prior report discussing the revised draft
guidance from the Council on Environmental Quality (CEQ)
concerning how federal agencies should consider greenhouse gas
(GHG) emissions and climate change in the course of an agency’s
NEPA review, the issue of natural gas production is one of the
principal concerns. See CEQ, “Revised Draft Guidance for
Federal Departments and Agencies on Considerations of GHG
Emissions and the Effects of Climate Change in NEPA Reviews”
(Dec. 2014); see also Vol. XXXII, No. 2 (2015) of this
Newsletter. The revised draft guidance remains in draft form and
has not been formalized or otherwise included in the NEPA
regulations. Nor has the draft guidance been used by FERC in its
authorization orders in its consideration of environmental impacts.
However, in FERC’s latest order on rehearing for the Corpus
Christi project, FERC found that its EIS was consistent with the
draft guidance and explained that

the EIS included quantitative descriptions of GHG
emission estimates, discussion of potential and/or
reasonable alternatives or mitigation measures to im-
prove efficiency and/or emissions, a comparison with
state GHG emissions, discussion of climate change
impacts in the project region, and consideration of
resiliency alternatives/measures for the effects of climate
change on the projects.

Order Denying Rehearing, Corpus Christi Liquefaction, LLC, 151
FERC ¶ 61,098 (2015) (footnotes omitted).

Overall, FERC’s consideration of environmental impacts has
been consistently applied to LNG projects, and is unlikely to
change unless a court of appeals were to direct otherwise.

Citations to FERC Authorizations:

Sabine Pass Liquefaction, LLC, 139 FERC ¶ 61,039 (2012),
order denying reh’g, 140 FERC ¶ 61,076 (2012); Sabine Pass
Liquefaction, LLC, 146 FERC ¶ 61,117 (2014), order denying
reh’g, 148 FERC ¶ 61,200 (2014); Sabine Pass Liquefaction,
LLC, 151 FERC ¶ 61,012 (2015), order denying reh’g, 151 FERC
¶ 61,253 (2015); Cameron LNG, LLC, 147 FERC ¶ 61,230
(2014), order denying reh’g, 148 FERC ¶ 61,237 (2014);
Freeport LNG Development, L.P., 148 FERC ¶ 61,076 (2014),
order denying reh’g, 149 FERC ¶ 61,119 (2014); Dominion Cove
Point LNG, LP, 148 FERC ¶ 61,244 (2014), order denying reh’g,
151 FERC ¶ 61,095 (2015); Corpus Christi Liquefaction, LLC,
149 FERC ¶ 61,283 (2014), order denying reh’g, 151 FERC
¶ 61,098 (2015).
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PRESIDENT OBAMA DESIGNATES THREE NEW NATIONAL

MONUMENTS

On July 10, 2015, President Barack Obama used his authority
under the Antiquities Act, 54 U.S.C. §§ 320301–320303, to
designate three new national monuments in California, Texas, and
Nevada. Collectively the three new monuments protect more than
one million acres of public land, adding to the more than 216
million acres of public land President Obama has already
designated. The President designated the Berryessa Snow
Mountain National Monument in California, see Pres. Proc.
No. 9298, 80 Fed. Reg. 41,975 (July 10, 2015); a paleontological
site in Texas known as Waco Mammoth, see Pres. Proc.
No. 9299, 80 Fed. Reg. 41,983 (July 10, 2015); and the Basin and
Range area in Nevada, which includes rock art dating back over
4,000 years, see Pres. Proc. No. 9297, 80 Fed. Reg. 41,969 (July
10, 2015). The Berryessa Snow Mountain National Monument
covers approximately 331,000 acres in northern California. The
Waco Mammoth National Monument contains well-preserved
remains of Columbian mammoths from more than 65,000 years
ago as well as the remains of other Pleistocene-epoch animals
including the western camel, the saber-toothed cat, and the giant
tortoise. Finally, the Basin and Range National Monument,
located approximately two hours outside of Las Vegas, covers
approximately 704,000 acres and features numerous cultural sites
such as petroglyphs and prehistoric rock panels.

NINTH CIRCUIT REJECTS TONGASS ROADLESS RULE

EXEMPTION

On July 29, 2015, the U.S. Court of Appeals for the
Ninth Circuit issued an en banc decision rejecting the exemption
from the 2001 Roadless Rule for the Tongass National Forest
(Tongass) in Alaska, the nation’s largest national forest, compris-
ing over 17 million acres. See Organized Vill. of Kake v. U.S.
Dep’t of Agric., No. 11-35517, 2015 WL 4547088 (9th Cir. July
29, 2015). A special exemption for the Tongass has been a major
source of contention since the inception of the 2001 Roadless
Rule. See Vol. XVIII, No. 2 (2001); Vol. XX, No. 3 (2003);
Vol. XXII, No. 2 (2005); Vol. XXIII, No. 4 (2006); Vol. XXIV,
No. 1 (2007); Vol. XXV, No. 4 (2008); Vol. XVIII, No. 1 (2011);
Vol. XXIX, No. 4 (2012) of this Newsletter. In 2001, the U.S.
Forest Service determined that regardless of potential socioeco-
nomic impacts to Alaska, the benefits of roadless protection in the
Tongass outweighed the negative socioeconomic impacts of
creating a special exemption for that area. See 66 Fed. Reg. 3244
(Jan. 12, 2001) (codified at 36 C.F.R. pt. 294). The administration
of President George W. Bush reconsidered the issue and issued a
special exemption for the Tongass National Forest in 2003. See
68 Fed. Reg. 75,136 (Dec. 30, 2003) (codified at 36 C.F.R. pt.
294).

Almost six years after the exemption was promulgated,
various organizations challenged the Tongass exemption claiming
that it violated the Administrative Procedure Act (APA) and the
National Environmental Policy Act of 1969 (NEPA). In 2011, a
district court overturned the 2003 Tongass exemption for
violating the APA. See Organized Vill. of Kake v. U.S. Dep’t of
Agric., 776 F. Supp. 2d 960 (D. Alaska 2011). In 2014, by a 2 to
1 decision, the Ninth Circuit reversed, holding that the Tongass
exemption was not arbitrary or capricious under the APA. See
Organized Vill. of Kake v. U.S. Dep’t of Agric., 746 F.3d 970 (9th
Cir. 2014). By a 6 to 5 majority, the Ninth Circuit, sitting en banc,
reversed the earlier panel’s decision that the 2003 decision did not
violate the APA. The court determined that the Forest Service did
not adequately explain its justification for reversing the
determination made in 2001 that the Tongass National Forest
should not have a special exemption. 2015 WL 4547088, at *10.

Absent further administrative action, the Tongass decision
likely ends the litigation surrounding the 2001 Roadless Rule as
the U.S. Supreme Court has previously declined to consider a
direct challenge to the rule. See Wyoming v. U.S. Dep’t of Agric.,
661 F.3d 1209 (10th Cir. 2011), cert. denied, 133 S. Ct. 417
(2012) (mem.). After nearly 15 years of litigation, the 2001
Roadless Rule remains intact.

CONGRESS CREATES NEW WILDERNESS AREAS IN IDAHO

On August 7, 2015, President Obama signed into law the
Sawtooth National Recreation Area and Jerry Peak Wilderness
Additions Act, Pub. L. No. 114-46, 129 Stat. 476 (2015), that
adds approximately 275,000 acres in Idaho as components of the
National Wilderness Preservation System (NWPS). The Act adds
three separate areas to the NWPS, including the Jim McClure-
Jerry Peak Wilderness (117,000 acres), the White Clouds
Wilderness (91,000 acres), and the Hemingway-Boulders
Wilderness (68,000 acres). The Bureau of Land Management will
manage approximately 25,000 acres of the new wilderness areas,
and the U.S. Forest Service will manage the balance.

A L A S K A —  M I N I N G

J . P .  T A N G E N

—  R E P O R T E R  —

ALASKA SUPREME COURT ISSUES TWO DECISIONS REVERSING

LOWER COURT RULINGS ON THE PROPOSED PEBBLE MINE

On May 29, 2015, the Alaska Supreme Court reversed the
2011 decision of the superior court in Nunamta Aulukestai v.
State, Department of Natural Resources, 351 P.3d 1041 (Alaska
2015) (the “Pebble” case). See Vol. XXVIII, No. 4 (2011) of this
Newsletter. The case involved land and water use permits that
authorized, inter alia, mineral exploration on state land. The
central question raised by the case was whether the Alaska
Department of Natural Resources (DNR) had to give public notice
before issuing these permits.

The Alaska Constitution requires public notice when interests
in land are transferred so the legal question was whether the
permits conveyed an interest in land. 351 P.3d at 1043; see Alaska
Const. art. VIII, § 10. The lower court had held that “notice was
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not required because the permits were nominally and functionally
revocable and therefore did not transfer an interest in land.” 351
P.3d at 1043. The Alaska Supreme Court, however, disagreed and
found that the land use permits were not functionally revocable
and that they accordingly were a conveyance. Thus, they should
have been preceded by public notice. Id.

The court first noted that because all the relevant permits
involved in this case had expired, the case was moot as to them;
but because both the State and Pebble Limited Partnership (PLP)
were seeking large awards of attorney’s fees and costs available
to the winning party under Alaska’s Civil Rule 82 and Alaska
Stat. § 09.60.010, the court had to decide which party had
prevailed on the public notice issue. 351 P.3d at 1051–52. The
court also opined that its assessment of the functional revocability
of the permit might offer a useful precedent to the DNR for future
cases. Id.

The concept of functional irrevocability was first adopted by
the court in Northern Alaska Environmental Center v. State,
Department of Natural Resources, 2 P.3d 629 (Alaska 2000) in
reliance on Wilderness Society v. Morton, 479 F.2d 842 (D.C. Cir.
1973) (the “Trans-Alaska Pipeline” case). According to the court,
there are two independent tests of functional irrevocability to be
applied when attempting to determine whether a license,
otherwise “revocable at will if the [DNR] determines that the
revocation is in the state’s interest,” is in fact a disposal of an
interest in land and, therefore, requires prior public notice under
the public notice clause, Alaska Const. art. VIII, § 10. 351 P.3d
at 1055 (quoting Alaska Admin. Code tit. 11, § 96.040(a)).

The first test of functional irrevocability focuses on the
likelihood of revocation, referred to by the court as the
“destruction of the licensee’s investment test.” Id. at 1058. The
court observed that PLP had allegedly invested “$300–$400
million dollars in exploration since 2002 [on the Pebble Project].”
Id. (quotation marks omitted). The court concluded that “[t]he
potential loss of an investment of this magnitude could deter DNR
from cutting short PLP’s exploration process by revoking . . . a
permit” after a finding that it was in the best interest of the State
to do so. Id. at 1060.

The second test of functional irrevocability relates to whether
structures installed pursuant to the permit are “capable of being
removed.” Id. at 1062. The court observed that “the continuing
physical presence of the hundreds of concrete and steel encased
bore holes suffice to justify a conclusion that the second Wilder-
ness Society test also points toward functional irrevocability.” Id.
at 1063.

Because the court reversed the decision below, plaintiffs were
deemed to be the prevailing party and entitled to recover costs and
partial attorney’s fees under Alaska Civil Rule 82.

Justice Winfree filed a concurring opinion, not joined in by
the rest of the court, essentially proposing that all mineral
exploration and development activity on the state’s reserved
surface estate be subject to the state’s constitutional public notice
requirement. Id. at 1066 (Winfree, J., concurring).

On the same day that it issued the Nunamta Aulukestai
decision, the Alaska Supreme Court handed down a related
decision interpreting Alaska Civil Rule 82 in Alaska Conservation
Found. v. Pebble Ltd. P’ship, 350 P.3d 273 (Alaska 2015).

Having initially prevailed in the superior court, in the case
reported above, the State and PLP sought costs and attorney’s fees
awards in excess of $950,000 against the plaintiffs below and the
Trustees for Alaska alleging that at least one of the plaintiffs
“acted as a ‘mere stalking horse,’ bringing the litigation on behalf
of the commercial fishing industry and other entities with
economic interests in stopping the Pebble Project.” Id. at 276.
PLP also contended that

the “lawsuit was part and parcel” of Alaska Conservation
Foundation’s campaign against the Pebble Project. . . .
[and that] “Trident Seafoods, the Bristol Bay Regional
Seafoods Development Association, sportfishing lodges,
and others, funded this lawsuit in order to further their
economic interests in the Bristol Bay Region.”

Id. at 277.

The superior court had issued a comprehensive order granting
the State’s and PLP’s discovery requests, finding that “the case
was not ‘merely about the permitting,’” and that “sufficient
evidence [existed] to suggest that significant commercial interests
were behind the litigation, and therefore further discovery was
warranted into the economic incentives of Nunamta Aulukestai,
the [individual plaintiffs], and the third parties.” Id.

The supreme court reversed. The court acknowledged that a
third party’s direct economic incentives might, in some instances,
be relevant to an attorney’s fees award under Alaska law, but the
third party’s economic interest had to be direct, not indirect. Id. at
285. According to the court: “[f]ocusing on the funding of
constitutional litigation rather than on the litigation itself to
determine primary purpose, as was done here, can easily lead to
the wrong result.” Id. The court further made clear that indirect
economic benefits, such as lawsuit-generated publicity and
fundraising, would not be considered a “sufficient economic
incentive” to bring constitutional litigation. Id.

The matter was remanded to the superior court for further
attorney’s fees proceedings consistent with the foregoing two
opinions.

Editor’s Note: The reporter represented the amicus curiae,
Alaska Miners Association, in this case.

A R K A N S A S —  O I L  &  G A S

T H O M A S  A .  D A I L Y

—  R E P O R T E R  —

ARKANSAS SUPREME COURT UPHOLDS THE

CONSTITUTIONALITY OF ARKANSAS’ INTEGRATION

(FORCE POOLING) PROCESS

In 1912 the Arkansas Supreme Court confirmed that Arkan-
sas oil and gas law included the common law rule of capture. See
Osborn v. Ark. Territorial Oil & Gas Co., 146 S.W. 122 (Ark.
1912). Then, in 1939, Arkansas adopted an oil and gas conserva-
tion act. See Act No. 105 of 1939 (Conservation Act), Ark. Code
Ann. §§ 15-71-101 to -72-1003. The Conservation Act was
patterned after an early draft of a model act later published by the
Interstate Oil and Gas Compact Commission. It empowered the
Arkansas Oil and Gas Commission (AOGC) to form drilling units,
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id. § 15-72-302, and to integrate the interests of nonconsenting
owners therein, id. §§ 15-72-303, -304. As such, the Conservation
Act created an owner’s statutory correlative right to his fair share
of the oil and gas beneath his lands, which did not previously
exist, as well as a compulsory pooling mechanism (called “integra-
tion”) for the inclusion of owners who refused to voluntarily
participate in unit development.

Richard Gawenis is the owner of a 0.69-acre severed mineral
interest within a unit formed by the AOGC pursuant to the
Conservation Act. When Gawenis declined to either execute an
oil and gas lease or agree to participate in a unit well proposed by
SEECO, Inc. (SEECO), SEECO applied for and received an
AOGC integration order that required him to elect to either
(1) lease on terms found fair and reasonable by the AOGC on a
lease form approved by the AOGC; (2) participate in SEECO’s
proposed well pursuant to a unit operating agreement approved by
the AOGC; or (3) be carried as a nonconsenting owner pending
recovery of drilling, completing, and operating costs, plus a risk-
factor penalty equal to an additional 200% of drilling and
completing costs.

Gawenis appeared in opposition of SEECO’s application and
then sought judicial review of the ensuing AOGC integration
order. When he was unsuccessful in the reviewing court, Gawenis
appealed to the Arkansas Supreme Court complaining that the
integration constituted an unconstitutional “taking” of his mineral
interest and that he had been denied a jury trial, which he
contended is guaranteed by the Arkansas Constitution.

In Gawenis v. AOGC, 2015 Ark. 238, 2015 WL 3429325, the
Arkansas Supreme Court upheld the AOGC order. The court
reasoned that the Conservation Act is a legitimate exercise of the
State’s police power. Id. at 8–9 (“[T]he valid exercise of the
police power through land-use regulations does not constitute a
compensable ‘taking’ because ‘the owner of such property is
sufficiently compensated by sharing in the general benefits
resulting’ from the regulations.” (quoting City of Little Rock v.
Sun Bldg. & Dev. Co., 134 S.W.2d 582, 585 (Ark. 1939))).

The court also dismissed Gawenis’ contention that he was
deprived of a constitutionally protected jury trial under Ark.
Const. art. 12, § 9. Since “the forced-integration provisions [do
not] constitute a corporate ‘appropriation’ of his property,” the
constitutional provision was inapplicable. Gawenis, 2015 Ark.
238, at 9.

FEDERAL APPEALS COURT AFFIRMS SUMMARY JUDGMENT

DISMISSING LEASE CANCELLATION SUIT BECAUSE OF

LESSORS’ FAILURE TO GIVE NOTICE OF ALLEGED BREACH

In Lewis v. EnerQuest Oil & Gas, LLC, No. 12-cv-1067,
2014 WL 122568 (W.D. Ark. Jan. 13, 2014), the U.S. District
Court for the Western District of Arkansas dismissed, by summary
judgment, a lease cancellation suit based upon the lessees’ alleged
failure to develop formations above or below those producing in
an existing secondary recovery unit, because the lessors had not
given notice of the alleged breach to the lessees prior to filing
suit. See Vol. XXXI, No. 1 (2014) of this Newsletter. The U.S.
Court of Appeals for the Eighth Circuit has now affirmed that
ruling. See Lewis v. EnerQuest Oil & Gas, LLC, No. 14-1407,
2015 WL 4035254 (8th Cir. July 1, 2015). Several of the
plaintiffs’ leases contained express “notice and cure” provisions,

with which they had failed to comply. As to leases without such
provisions, the court applied the common law requirement of
notice of breach prior to suit for cancellation. See id. at *2.

On appeal, the lessors relied upon the cases of Byrd v.
Bradham, 655 S.W.2d 366 (Ark. 1983) and Mansfield Gas Co. v.
Parkhill, 169 S.W. 957 (Ark. 1930), both of which had held that
such common law notice was not required after inactivity for an
unreasonable duration. The appeals court declined to consider that
argument because it was not raised by the lessors in the district
court. Lewis, 2015 WL 4035254, at *2.

ARKANSAS COURT OF APPEALS AFFIRMS SUMMARY

JUDGMENT DISMISSING CASE INVOLVING CONFLICTING OIL

AND GAS LEASES BETWEEN SAME PARTIES

In McDougal v. Sabine River Land Co., 2015 Ark. App. 281,
461 S.W.3d 359, Sabine River Land Company (Sabine) obtained
a 10-year oil and gas lease (first lease) from Freddy and Linda
McDougal on January 11, 2005. Sabine apparently then
discovered that the McDougals’ interest was subject to a life
estate vested in an unleased party and informed the McDougals
that their lease was “invalid.” 2015 Ark. App. 281, at 1. On March
29, 2005, the McDougals perfected their title by obtaining a
conveyance from the life tenant. Then, on March 30, 2005, they
executed another lease (second lease), also in favor of Sabine, this
time for a five-year term. For unknown reasons, the second lease
was never recorded. On March 31, 2006, Sabine assigned the first
lease to XTO Energy, Inc. (XTO), but not the second lease. XTO
recorded that assignment on April 6, 2006. Id. at 1–2.

Shortly before the March 30, 2010, expiration of the second
lease, the McDougals inquired whether XTO wished to renew the
lease. XTO answered that its lease (the first lease) was still well
within its primary term. Id. at 2.

The McDougals sued in May 2013, contending that the
expired second lease was the only valid lease. The trial court
dismissed the complaint, holding that Arkansas’ five-year statute
of limitations on written contracts barred the action. Id. at 3. The
Arkansas Court of Appeals affirmed, holding that the latest date
from which limitations began to run was April 6, 2006, the date
XTO recorded the 10-year lease, which was more than five years
prior to suit being filed. Id. at 7–8.

ARKANSAS COURT OF APPEALS AFFIRMS SUMMARY

JUDGMENT FOR SEVERED MINERAL OWNER—UPHOLDS THE

VALIDITY OF A DEED

Myrtle Stevens is the current owner of the surface, but not the
minerals, of a 40-acre tract, owned by her family since 1904. All
of the minerals beneath the tract were conveyed by a 1930 mineral
deed from her grandfather in favor of W.E. Hall. Stevens
nevertheless claimed the minerals, contending that the 1930 deed
to Hall was void for irregularities or, alternatively, that Hall’s
heirs had abandoned the mineral interest. Stevens sued Hall’s
heirs’ lessee, SEECO, Inc. (SEECO), which had developed the
tract. The trial court ruled that the mineral deed was valid and
entered summary judgment for SEECO.

In Stevens v. SEECO, Inc., 2015 Ark. App. 322, 2015 WL
2437898, the Arkansas Court of Appeals affirmed. The appeals
court agreed that the deed was valid and refused to consider
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Stevens’ abandonment argument as not adequately raised in the
lower court. 2015 Ark. App. 322, at 3–4.

In a concurring opinion, Judge Harrison, explained that there
is no Arkansas case law precedent for abandonment of a severed
mineral interest, nor does Arkansas have statutory or regulatory
termination of mineral interests through nonuse. Id. at 9
(Harrison, J., concurring). He then stated that “this case should
not be read as making any statement on whether, or how, one may
‘abandon’ oil and gas rights in Arkansas.” Id.

Editor’s Note: The author of this report is a member of Daily
& Woods, P.L.L.C., which served as counsel for SEECO, Inc. in
Gawenis and Stevens and for EnerQuest Oil & Gas, LLC in
Lewis.

C A L I F O R N I A —  M I N I N G

C H R I S  P O W E L L

—  R E P O R T E R  —

CALIFORNIA ASSEMBLY PROPOSES EXEMPTING RENEWABLE

ENERGY FACILITIES FROM SMARA

Assembly Bill 1034 (AB 1034) would amend the Surface
Mining and Reclamation Act of 1975 (SMARA), Cal. Pub. Res.
Code §§ 2710–2796.5, to allow for the installation of renewable
energy facilities on mined lands without needing to update the
applicable reclamation plans or undergo environmental analysis
under the California Environmental Quality Act (CEQA), Cal.
Pub. Res. Code §§ 21000–21177, for an amendment to the
reclamation plan. The underlying renewable energy facility would
still be subject to environmental analysis under the CEQA. After
its Committee on Natural Resources unanimously voted in favor
of AB 1034, the State Assembly voted unanimously in favor of
the bill on May 26, 2015. The State Senate voted unanimously in
favor of AB 1034, as amended, on August 20, 2015, and the State
Assembly concurred on the bill on August 31, 2015. This bill, if
signed into law, will open up new avenues for profit creation for
mined land post-reclamation and eliminate the regulatory burden
of amending a mine’s approved reclamation plan if certain
conditions are met.

Currently, a mine operator with an approved reclamation plan
would need to undertake a major amendment to its reclamation
plan and commence environmental review under the CEQA to
change its end use to renewable energy production, since that
change of end use would constitute a “substantial deviation”
under SMARA. See Cal. Pub. Res. Code § 2777. Given the high
cost of CEQA compliance, mine operators are rarely willing to
amend their reclamation plans on the scale required to install
renewable power generation at the mine site.

AB 1034 was written to remove this disincentive. “‘Right
now, if a mine operator wants to include a renewable energy
project onto their disturbed land . . . it would open the entire mine
operation up to repermitting,’ Joshua Hoover, legislative director
for Assemblyman Jay Obernolte (R), who introduced the bill, told
ThinkProgress. ‘It’s a very costly and long process.’” Samantha
Page, “California Wants to Make It Easier to Cover Old Mines
with Renewable Energy,” ThinkProgress (Apr. 28, 2015).

AB 1034 would treat renewable energy generation facilities on
disturbed mined lands as an “interim use” that will not require a
reclamation plan amendment, even though the renewable energy
generation facility would require an operating permit. AB 1034
§ 1 (as passed by the Senate, Aug. 20, 2015) (to be codified at
Cal. Pub. Res. Code § 2777.3(a)). The bill defines a “renewable
energy generation facility” as (1) a solar photovoltaic, (2) solar
thermal under 50 megawatts, or (3) wind energy generation
facility. Id. To qualify for this permit the renewable facility
operator must provide assurances that the facility will not
adversely affect reclamation under the mine’s approved plan, and
furthermore must provide additional financial assurances to cover
the costs of closing and decommissioning the facility upon the
completion of reclamation. Id. This bill may be most applicable
to the numerous mines located in the arid valleys and deserts
located in Central and Southern California.

K E V I N  L .  S H A W

—  G U E S T  R E P O R T E R  —

UPDATES TO MINERAL RESOURCE DESIGNATION

REGULATIONS

The State Mining and Geology Board (Board) recently
adopted Cal. Code Regs. tit. 14, § 3550.17 (effective July 1,
2015), which designates the San Luis Obispo-Santa Barbara
Production-Consumption (P-C) Region as a mineral resource
sector. Section 3550.17 is based on a report from the California
Geological Survey that identified significant cement concrete-
grade construction aggregate deposits in the San Luis Obispo-
Santa Barbara P-C Region. 2015-14 Cal. Reg. L. Bull. 124. The
report identified 40,895 acres of land containing 10.7 billion tons
of asphaltic concrete-grade and Portland cement concrete-grade
aggregate resources. Id.

The Board also amended Cal. Code Regs. tit. 14, § 3550.14
(effective July 1, 2015), to provide updated descriptions of
designated resource areas in the Stockton-Lodi P-C Region. See
2015-14 Cal. Reg. L. Bull. 124. The amendment addresses
significant depletion of mineral resources occurring in 2,348 of
the original 5,709 acres of lands designated as having regional
significance. Id.

CALIFORNIA GOLD MINER’S CONVICTIONS UPHELD IN PART,
REVERSED IN PART

In United States v. Godfrey, No. 2:14-cr-00323, 2015 WL
3541337 (E.D. Cal. June 4, 2015), appeal docketed, No. 15-
10316 (9th Cir. June 19, 2015), gold miner John Godfrey
appealed three federal Class B misdemeanor convictions for
allegedly conducting unauthorized activities on national forest
lands and damaging surface resources in violation of 16 U.S.C.
§ 551 and 36 C.F.R. pt. 261. In carrying out mining operations,
Godfrey took various actions to improve land and trails on the
lands, and employed a non-motorized “hand sluice” (a device
used for extracting heavy metals and gold from mined material).
2015 WL 3541337, at *1. Considering the totality of Godfrey’s
activity on the claim, the court upheld two of Godfrey’s convic-
tions by finding that his actions, which included damaging trees
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and brush on the property and creating a new trail to access his
mining claim without first obtaining an approved plan of opera-
tions, caused “significant disturbance of surface resources.” Id. at
*4–5 (quoting 36 C.F.R. § 228.4(a)). However, the court over-
turned Godfrey’s conviction for violating 36 C.F.R. § 261.11(c)
because the court found that Godfrey did not “pollute” Poorman
Creek when he released sediment originally found in the creek
back into the creek. 2015 WL 3541337, at *8.

C A L I F O R N I A —  O I L  &  G A S

K E V I N  L .  S H A W

—  R E P O R T E R  —

SB 83 UPDATES UNDERGROUND INJECTION REGULATIONS,
PROPERTY FEE USAGE, AND COMPLETION REPORT

AVAILABILITY

California Senate Bill 83 (SB 83), 2015 Cal. Legis. Serv.
ch. 24, approved by the Governor and filed with the California
Secretary of State on June 24, 2015, will update several provi-
sions of the Public Resources Code and Water Code, among
others. Urgency legislation is effective immediately, while non-
urgency provisions become effective on January 1, 2016.

Underground Injection Regulation

SB 83 adds special provisions regarding underground
injection control (UIC). See Cal. Pub. Res. Code §§ 3130–3132
(effective June 24, 2015).

Exempted Aquifers. SB 83 implements new procedural
requirements for aquifers to qualify for exemption under the
federal Safe Drinking Water Act of 1974. See Cal. Pub. Res.
Code § 3131; see also 42 U.S.C. § 300h-4. Specifically, before a
proposal for exempted status can be submitted to the U.S.
Environmental Protection Agency (EPA), SB 83 requires:
(1) California’s Division of Oil, Gas & Geothermal Resources
(DOGGR) to consult with the State Water Resources Control
Board (SWRCB) and the appropriate regional quality control
board, (2) a public comment period followed by a public hearing,
and (3) review of the public comments and agreement by the
aforementioned agencies that the proposal merits EPA consider-
ation. Cal. Pub. Res. Code § 3131; see 40 C.F.R. § 144.7.
Additionally, the bill would also require the DOGGR to provide
notice to the relevant legislative committees before it submits the
exemption proposal to the EPA. Cal. Pub. Res. Code § 3132(a).

UIC Program Reporting. SB 83 requires the SWRCB and the
California Department of Conservation to provide reports on the
UIC program’s implementation process to relevant fiscal and
policy legislative committees. SB 83 § 45(a). These reports must
be provided by January 30, 2016, and every six months thereafter
until March 1, 2019. Id. § 45(b), (d). The bill also requires the
SWRCB to post online status reports regarding the regulation of
“oil field produced water ponds” within each region. Id. § 45(c).

Independent Review Panel. SB 83 requires an independent
review panel to evaluate the regulatory performance of the UIC
program’s administration. Id. § 46(a). Members of the panel must
have diverse backgrounds and will take input from a diverse range
of stakeholders. Id. § 46(b)–(c).

Expanded Uses for Oil and Gas Property Fees

Under Cal. Pub. Res. Code § 3401, each person operating or
owning an interest in an oil and gas well with respect to the well’s
production is required to pay an annual charge to the Treasurer for
deposit into the Oil, Gas, and Geothermal Administrative Fund.
Prior to SB 83, these funds were to be used exclusively for the
DOGGR’s support and maintenance. However, SB 83 expands the
permissible uses of these funds, specifically authorizing the funds
to be used for the support of the SWRCB and regional water
quality control boards for activities related to oil and gas opera-
tions that affect water resources. SB 83 § 30 (amending Cal. Pub.
Res. Code § 3401(a)) (effective June 24, 2015).

Completion Reports to Be Available to Governmental
Agencies and the Public

Under existing California law, any person who digs, bores, or
drills a water well, cathodic protection well, or a monitoring well,
or abandons, destroys, deepens, or reperforates a well, must file
a “report of completion” with the Department of Water Resources
(DWR). Cal. Water Code § 13751. Prior to SB 83, these reports
were proscribed from being made public. SB 83 updates and
expands the regulatory regime surrounding the release of comple-
tion reports by amending section 13752 of the Water Code to
require completion reports to be made available to government
agencies and the general public, upon request, and authorizes the
DWR to charge a fee for furnishing such report. SB 83 § 42
(amending Cal. Water Code § 13752) (effective June 24, 2015).

DRAFT ENVIRONMENTAL IMPACT REPORT FOR KERN COUNTY

On July 8, 2015, Kern County published a draft environmen-
tal impact report (EIR) pursuant to the California Environmental
Quality Act (CEQA), California’s version of the National
Environmental Policy Act (NEPA). See Kern Cnty. Planning &
Cmty. Dev. Dep’t, “Draft Environmental Impact Report: Revi-
sions to the Kern County Zoning Ordinance – 2015 (C),” at 1-1
(July 2015) (Draft EIR). See Vol. XXXII, No. 1 (2015) of this
Newsletter for a discussion of the state-level EIR.

The Draft EIR will determine whether the County should
approve a proposed amendment to chapter 19.98 (Oil & Gas
Production) and related chapters of its zoning ordinances that
California oil and gas industry representatives requested because
the amendment, if passed, would implement a new, more stream-
lined permitting process for oil and gas activities. Draft EIR, at 1-
1. Proposed revisions include new site development standards and
review processes for all oil and gas exploration, extraction,
operations, and production activities in unincorporated Kern
County. Id. at 1-5. In addition, the Draft EIR catalogs oil and gas
activity spanning 2.8 million acres and includes recommendations
for reducing the environmental impact of oil and gas development
in Kern County. See id. ch. 4.0.

In addition to considering the potential environmental
impacts of the amendment, the Draft EIR discusses six alterna-
tives: (1) the “no project” alternative, (2) the conditional use
permit (CUP) alternative, (3) the reduced ground disturbance
alternative, (4) the no hydraulic fracturing alternative, (5) the low-
emission enhanced oil recovery (EOR) technology alternative, and
(6) the recycled water alternative. Id. at 6-17. Of the six alterna-
tives, the Draft EIR finds that the low-emission EOR technology
alternative is the environmentally superior alternative. Id. at 6-31.
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The Draft EIR states that the low-emission EOR technology
alternative

is identical to the proposed Project, except that the
updated development standards and conditions required
by the Project’s proposed Zoning Ordinance amendment
would be expanded to require oil and gas well permit
applicants to implement low-emission EOR technology
as a condition of permit approval for new and replace-
ment steam generators, and to replace existing steam
generators constructed prior to 1990 within five years of
enactment of the amended Ordinance.

Id. at 6-25. Consequently, this alternative is environmentally
superior because it “would have less environmental effects related
to air quality, greenhouse gases, and transportation and traffic. . . .
[and] would not result in any environmental impacts that are
greater than those of the Project.” Id. at 6-31.

The comment period for the Draft EIR ends September 11,
2015. The Kern County Planning Commission has scheduled a
public hearing on October 5, 2015, to receive comments on the
Draft EIR. Testimony at the hearing may be limited to issues
raised during the comment period.

LESSOR’S DUTY TO SUPPORT THE LESSEE—COURT REOPENS

GRAYSON BASED ON AMBIGUOUS TITLE DEFECT CLAUSE

In response to the U.S. District Court for the Eastern District
of California’s decision in Grayson Service, Inc. v. Crimson
Resource Management Corp., No. 1:14-cv-01125, 2015 WL
1345806 (E.D. Cal. Mar. 23, 2015), the plaintiff Grayson Service,
Inc. (Grayson) filed a motion to alter or amend the court’s order
dismissing the action. Persuaded by Grayson’s arguments, the
court found that it committed legal error on two counts in granting
the defendants’ motion to dismiss, vacated the earlier dismissal,
and reopened the case. See Grayson Serv., Inc. v. Crimson Res.
Mgmt. Corp., No. 1:14-cv-01125, 2015 WL 3624012 (E.D. Cal.
June 9, 2015).

A description of the facts of the dispute are in an earlier
report. See Vol. XXXII, No. 2 (2015) of this Newsletter. In
summary, the lessor under a 1936 oil and gas lease took various
actions that seemed to repudiate or denigrate the lessee’s rights
under that lease.

First, the court found the lease clause regarding title defects
ambiguous because it was unclear whether the clause applied only
to title defects that existed at the time the lease existed in 1936, or
whether it could apply to title defects that did not exist in 1936
but arose subsequently. 2015 WL 3624012, at *3. If the clause
applied only to defects in title that existed at the time the lease
was executed, the covenant of quiet enjoyment could impose
liability on the defendants for the Kern County Water Bank
Authority’s (KWBA) interference with Grayson’s use of the
property. Id. at *5. Based on this ambiguity, the court granted
Grayson’s motion to amend the complaint with respect to the
defendants’ breach of the covenant of quiet enjoyment, finding
that a cognizable cause of action for breach of contract could
exist. Id.

Second, the court followed similar logic when it reconsidered
Grayson’s second contract-breach claim, which was based on the
theory that Grayson permitted KWBA to drill for water on a 23-

acre portion of the premises. Id. at *6. Grayson, in turn, asserted
superior water rights to the entire leased premises, including the
portion claimed by KWBA. Id. Reasoning that the clause regard-
ing defects in title may not apply to defects arising after the lease
was executed, the court found that third-party interference with
Grayson’s quiet enjoyment, with permission from the lessor,
Crimson Resource Management Corp., could constitute a breach
of the covenant of quiet enjoyment. Id. For this reason, the court
held that Grayson’s complaint stated a cognizable cause of action
for breach of contract regarding KWBA’s interference with
Grayson’s water rights on the leased premises. Id.

GRANTING OF OIL & GAS LEASE BY CITY OF WHITTIER HELD

TO HAVE VIOLATED AGREEMENT WITH PARKS DISTRICT

In an unpublished opinion, the California Court of Appeal
affirmed and partially remanded a lawsuit holding that the City of
Whittier and the City Council of the City of Whittier (collectively,
Whittier) violated a project agreement with the Los Angeles
County Regional Park and Open Space District (District) by
entering into an oil and gas lease on protected lands without the
District’s consent. See Mountains Recreation & Conservation
Auth. v. City of Whittier, No. B253245, 2015 WL 3493059 (Cal.
Ct. App. June 2, 2015) (unpublished).

After analyzing Whittier’s various defenses, the court found
that (1) the District’s action was not barred by the statute of
limitations, (2) Whittier failed to establish that the District either
approved the lease or waived its right to do so, and (3) the trial
court correctly denied the District’s CEQA claims on the merits
because Whittier was not required to perform an environmental
review on drilling lands excluded from the conservation easement.
Id. at *6–9. Consequently, the court remanded the case for a new
damages determination, and awarded injunctive, declaratory, and
monetary relief in favor of the District. Id. at *9.

OIL TRANSPORTATION CASE NOT CONSTITUTIONALLY RIPE

California Senate Bill 861 (SB 861), 2014 Cal. Legis. Serv.
ch. 35, imposed a variety of regulations for the transportation of
“oil through or near the waters of the state,” Cal. Gov’t Code
§ 8670.2(k), and criminalizes “[c]ontinuing operations for which
an oil spill contingency plan is required without an oil spill
contingency plan,” id. § 8670.64(c)(2)(C), “[k]nowingly fail[ing]
to begin cleanup, abatement, or removal of spilled oil,” id.
§ 8670.64(a)(4), and failing to perform other notification and
post-oil spill requirements, id. § 8670.26. The Association of
American Railroads, Union Pacific Railroad Co., and BNSF
Railway Co. filed suit on October 7, 2014, to enjoin enforcement
of SB 861. That suit was recently dismissed on ripeness grounds.
See Ass’n of Am. R.R. v. Cal. Office of Spill Prevention &
Response, No. 2:14-cv-02354 (E.D. Cal. June 18, 2015), ECF
No. 30.

While the railroad company plaintiffs claimed that SB 861’s
oil spill contingency plan requirements violate the Supremacy
Clause and the Interstate Commerce Clause for a variety of
constitutional reasons, the plaintiffs did not allege that they would
fail to create and seek approval of an oil spill contingency plan or
to perform the clean-up procedures. Slip Op. at 6–7. Instead, the
plaintiffs asserted that they would suffer the costs of compliance
with SB 861’s mandates or risk prosecution. Id. However, because
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compliance with the regulations would be within the plaintiffs’
own control once SB 861’s regulations become effective and
because the letters from the authorities made general statements
about when enforcement will begin (as opposed to making threats
of prosecution), the court found that the plaintiffs’ claims lacked
a concrete plan and that no specific warning or threat was directed
at them. Id. at 7–9. As such, the court found that the plaintiffs’
claims were not constitutionally ripe and dismissed the claims on
all counts due to a lack of subject matter jurisdiction.

C O L O R A D O  —  O I L  &  G A S

S H E R Y L  L .  H O W E

—  R E P O R T E R  —

COURT OF APPEALS ALLOWS RETROACTIVE ASSESSMENT OF

OIL AND GAS LEASEHOLD TAXES WHERE VALUE WAS

UNDERREPORTED

In Kinder Morgan CO2 Co. v. Montezuma County Board of
Commissioners, 2015 COA 72, 2015 WL 3504537, the Colorado
Court of Appeals affirmed the Board of Assessment Appeals
(BAA) order upholding a county assessor’s collection of
additional oil and gas leasehold taxes. This case involved oil and
gas leasehold taxes for the 2007 tax year and whether the county
could assess additional taxes when it found that the taxpayer had
used the wrong transportation deduction, and whether the
taxpayer was required to use the “related-party” method of
calculating the transportation deduction. Colorado statutes allow
retroactive assessment of additional property taxes if the property
was omitted from the assessment roll or if the annual statement
filed was willfully false and misleading. Id. ¶¶ 17, 19 (citing Colo.
Rev. Stat. §§ 39-5-125(1), -7-105). In an issue of first impression,
the court of appeals addressed whether, after the passage of H.R.
90-1018, 57th Gen. Assemb., 2d Reg. Sess. § 40 (1990) (HB 90-
1018) (codified as amended at Colo. Rev. Stat. § 39-10-
107(1)(b)), “a county may retroactively assess property taxes on
the value of oil and gas leaseholds omitted due to underreporting
of the selling price or quantity of oil and gas sold therefrom.”
2015 COA 72, ¶ 1. The court found, based on HB 90-1018, that
oil and gas leasehold taxes may be retroactively imposed on
omitted value, not just on omitted properties. Id. ¶ 37.

This case involves carbon dioxide gas produced from the
McElmo Dome in Montezuma and Dolores Counties. Kinder
Morgan CO2 Co., L.P. (Kinder Morgan) transports the carbon
dioxide through the Cortez Pipeline to the Permian Basin in West
Texas, where it is used in enhanced oil recovery. Id. ¶ 2. Kinder
Morgan had submitted its tax statements, which the Montezuma
County Assessor then audited. Id. ¶¶ 4, 5. The auditors found an
increased assessed valuation based on the finding that Kinder
Morgan had applied the incorrect transportation deduction. Id.
¶ 6. Kinder Morgan paid the tax bill, filed a petition with the
Board of County Commissioners, which was denied, and then
appealed to the BAA, which upheld denial of the petition for
abatement or refund. Id. ¶¶ 7, 8.

As noted above, Colorado statutes allow retroactive
assessment of additional property taxes if it is discovered that any
taxable property has been omitted from the assessment roll or if

the annual statements are willfully false and misleading. Id. ¶¶ 17,
19. In this case, the only issue was under the omitted property
provision. The court stated the question is “Can retroactive
assessment of oil and gas leaseholds occur where no property has
been omitted from the tax roll, and there is no evidence that the
annual statements are willfully false and misleading?” Id. ¶ 20.

An earlier case had held that “the then-existing property tax
code authorized retroactive assessments only on omitted property,
not on omitted value.” Id. ¶ 22 (citing Cabot Petroleum Corp. v.
Yuma Cnty. Bd. of Equalization, 847 P.2d 152 (Colo. App. 1992),
rev’d on other grounds, 856 P.2d 844 (Colo. 1993)). The Cabot
case involved the law prior to the change to the property tax code
brought about by HB 90-1018. Thus, the court found the Cabot
decision was not controlling.

HB 90-1018 was effective June 9, 1990, and it added the
following language to section 39-10-107(1):

except that any prior years’ taxes collected during any
given year on oil and gas leaseholds and lands which had
previously been omitted from the assessment roll due to
underreporting of the selling price or the quantity of oil
and gas sold therefrom shall be placed in escrow by the
treasurer to be apportioned, credited, and distributed
during January of the subsequent year.

Id. ¶ 32 (emphasis omitted) (quoting HB 90-1018 § 40 (codified
as amended at Colo. Rev. Stat. § 39-10-107(1)). This amendment
was to the statute regarding when taxes are to be distributed. The
court found that “this clause is significant because if retroactive
tax assessments on oil and gas leaseholds were not permitted, the
amendment would have been superfluous.” Id. ¶ 33. The court
affirmed the BAA’s ruling that the retroactive assessment was
permitted.

The court also upheld the BAA’s determination regarding the
proper transportation deduction method. The court noted that the
BAA, not the reviewing court, weighs the evidence and resolves
any conflicts in the evidence. Id. ¶ 39. The issue was whether
Kinder Morgan could deduct the full cost of transportation, which
is permitted if a third party transports the carbon dioxide, or
whether it should have used the “related-party” method, which
allows deduction of only the direct cost of transportation along
with other allowances that account for capital investments and
depreciation. Id. ¶ 3. The court stated that the certified public
accountant who performed the audit of Kinder Morgan had found
that Kinder Morgan was a general partner in the Cortez Pipeline
Company and that 98% of Cortez Pipeline’s income was earned
from the owners of the Cortez Pipeline, one of which was Kinder
Morgan. Id. ¶ 41. The court concluded that “the BAA’s decision
was supported by competent evidence that Kinder Morgan and the
Cortez Pipeline Company were related parties for the purpose of
calculating the allowable transportation deduction.” Id. ¶ 43.

COURT OF APPEALS AFFIRMS DISTRICT COURT DECISIONS ON

INTERVENTION IN CASES BROUGHT BY THE COLORADO OIL

AND GAS ASSOCIATION

The Colorado Court of Appeals, in two unpublished opinions,
affirmed orders by the district courts of Larimer and Boulder
Counties. See Colo. Oil & Gas Ass’n v. City of Fort Collins,
No. 14CA0780, 2015 WL 1119565 (Colo. App. Mar. 12, 2015)
(mem.); Colo. Oil & Gas Ass’n v. City of Lafayette, No.
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14CA1036, 2015 WL 3407886 (Colo. App. May 28, 2015)
(mem.). The district court orders had denied motions to intervene
in the cases. The cases were filed by the Colorado Oil and Gas
Association (COGA) to challenge certain ballot initiatives passed
by the voters of Fort Collins and Lafayette.

Although the court of appeals opinions were not published,
information on these cases and copies of the opinions were
provided by COGA’s in-house counsel, Andrew Casper, and
COGA’s counsel in these cases, Brownstein Hyatt Farber
Schreck, LLP. The district court decisions had denied motions to
intervene as a matter of right (both cases) and as a permissive
intervention (Fort Collins case). The motion in the Fort Collins
case was by Citizens for a Healthy Fort Collins, Sierra Club, and
Earthworks (Proponents). The court of appeals upheld the district
court’s decision denying the motion to intervene as of right, based
on the finding that the City represents identical interests to the
Proponents: both seek to defend the validity of the ballot
initiative. As to the motion for permissive intervention, the court
found that one reason permissive intervention may be denied is if
new and different questions of law and fact would be interjected
into the case. The Proponents sought to assert new arguments
regarding constitutional rights of citizens, which the court found
were not related to preemption, the sole issue in the case. Also,
the Proponents stated they would conduct extensive discovery,
which the court found could cause undue delay and prejudice to
the original parties. The district court’s decision not to allow
intervention was upheld by the court of appeals. The motion in the
City of Lafayette case was by East Boulder County United and
Clifton Willmeng. The district court in that case had denied the
motion to intervene, finding that the movants’ interests were
adequately represented by the City. The court of appeals affirmed
the district court order.

The preemption issue in each of these cases is also on appeal,
so further reports on these cases are expected in future
newsletters. The measures at issue are Fort Collins’ five-year
moratorium on hydraulic fracturing within the City of Fort Collins
and the City of Lafayette’s ban on oil and gas extraction within
the city.

K A N S A S  —  O I L  &  G A S

D A V I D  E .  P I E R C E

—  R E P O R T E R  —

KANSAS SUPREME COURT REJECTS COLORADO’S

MARKETABLE PRODUCT ANALYSIS AND HOLDS WELLHEAD

SALES USING NET PROCEEDS GAS CONTRACTS SATISFY

IMPLIED MARKETING OBLIGATIONS

In the most significant opinion addressing Kansas oil and gas
law during the past two decades, the Kansas Supreme Court, in
Fawcett v. Oil Producers, Inc. of Kansas, 352 P.3d 1032 (Kan.
2015), rev’g 306 P.3d 318 (Kan. Ct. App. 2013), reversed a
decision of the Kansas Court of Appeals that negated “at the well”
lease language and required lessees to calculate royalty using
interstate pipeline gas values and downstream fractionated
hydrocarbon liquids values. See Vol. XXX, No. 3 (2013) of this
Newsletter.

Oil Producers, Inc. of Kansas (OPIK) produced gas that it
sold, at or near the wellhead, to various midstream companies that
took title to the gas at the wellhead. The contract price paid for the
gas was based either on a downstream re-sale by the midstream
company, or a downstream index price, minus defined amounts
representing what the midstream companies attributed to moving
the gas from the wellhead to the ultimate purchaser and to place
the gas in a condition so it could be re-sold to its ultimate
purchaser. OPIK calculated royalty using the proceeds it received
from the midstream companies. The court of appeals held OPIK
must calculate royalty by adding to the proceeds OPIK received
from the midstream companies all amounts deducted by the
midstream companies to move and prepare the gas for
downstream markets. The downstream price, without deductions,
would then be used to calculate the royalty due. As the court
noted: “To reach that conclusion, the [court of appeals] panel
noted that operators are obligated to produce a marketable
product, which the panel held did not occur until the gas reaches
mainline transmission pipeline quality.” 352 P.3d at 1037.

As stated by the court: “The class contends raw natural gas
coming from the well is not marketable until it enters an interstate
pipeline, so its royalties cannot be reduced by the deductions in
these purchase agreements relating to transforming the gas into a
condition suitable for that transmission system. We disagree.” Id.
at 1035 (emphasis added). The court continued: “We hold these
leases do not impose on the operator as a matter of law the
responsibility to perform post-production, post-sale gathering,
compressing, dehydrating, treating, or processing that may be
necessary to convert the gas sold at the wellhead into gas capable
of transmission into interstate pipelines.” Id. (emphasis added).
The leases were entered into between 1944 and 1991 and
provided for a royalty of “1/8 of the proceeds from the sale of gas
as such at the mouth of the well” or “[1/8] of the proceeds if sold
at the well.” Id. at 1036.

The court gives effect to the “at the well” language, noting
that it “is clear and unambiguous as to gas sold at the wellhead by
the lessee in a good faith sale, and lessor is entitled to no more
than his proportionate share of the amount actually received by
the lessee for the sale of the gas.” Id. at 1039 (quoting Waechter
v. Amoco Prod. Co., 537 P.2d 228, 230 (Kan. 1975)). The court
also makes it clear that gas can be in a “marketable condition” at
the wellhead, even though it is not suitable for ultimate delivery
into an interstate pipeline. See id. (“We disagree with Fawcett’s
equating ‘marketable condition’ with interstate pipeline quality.”).

The implied covenant to market is derived from “the facts and
circumstances of the case,” including the terms of the oil and gas
lease. Id. at 1040 (quoting Smith v. Amoco Prod. Co., 31 P.3d
255, 265 (Kan. 2001)). “To satisfy this duty, an operator must
market its production at reasonable terms within a reasonable time
following production.” Id. The court next places two of its prior
decisions in proper context by limiting them to situations where
the lessee performed activities “on the leased premises” prior to
delivering the gas to a purchaser “on the leased premises.” Id.
(citing Gilmore v. Superior Oil Co., 388 P.2d 602 (Kan. 1964);
Schupbach v. Cont’l Oil Co., 394 P.2d 1 (Kan. 1964)). The court
then contrasted the situation in another one of its prior decisions
where the lessee invested in a gathering line to move gas away
from the wellhead to a downstream purchaser. Id. (citing
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Sternberger v. Marathon Oil Co., 894 P.2d 788 (Kan. 1995)).
Those expenses could be deducted from the downstream sales
price because they were unrelated to preparing the gas for a
wellhead sale. The court observed that “the Sternberger court
noted a long-standing rule in Kansas that when royalties are to be
paid on the value of gas at the well, but no market exists there, the
royalty owner must bear a proportional share of the reasonable
expenses of transporting the gas to market.” Id. at 1041.

The court rejected the Colorado rule announced in Rogers v.
Westerman Farm Co., 29 P.3d 887 (Colo. 2001) (en banc),
finding it to be “at odds with our Kansas caselaw interpreting
[proceeds royalty clauses], as well as our caselaw giving effect to
the ‘at the well’ language.” 352 P.3d at 1042. The court wraps up
its analysis stating:

We hold that when a lease provides for royalties
based on a share of proceeds from the sale of gas at the
well, and the gas is sold at the well, the operator’s duty
to bear the expense of making the gas marketable does
not, as a matter of law, extend beyond that geographical
point to post-sale expenses. In other words, the duty to
make gas marketable is satisfied when the operator
delivers the gas to the purchaser in a condition accept-
able to the purchaser in a good faith transaction.

Id.

The court’s opinion resolves a number of issues that have
been at the heart of class action royalty litigation since the
Sternberger decision adopted a “marketable product” analysis in
1995. The court in Fawcett makes it clear: (1) the lessee’s implied
covenant to market extends to seeking a market for gas on the
leased premises; (2) if the lessee elects, or finds it necessary, to
seek markets beyond the wellhead, reasonable costs associated
with taking the gas to a market downstream from the wellhead
may be deducted to calculate royalty; (3) the “marketable”
product inquiry will be made at the wellhead to evaluate “any pre-
sale expenses required to make the gas acceptable to the third-
party purchaser” who is buying the gas at the wellhead; and
(4) “claims of mischief” associated with marketing will be
addressed by applying the “operator’s implied covenant of good
faith and fair dealing and the implied duty to market.” Id. at 1041,
1042. Regarding this fourth item, the court also makes it clear that
any review of a lessee’s marketing decisions will be evaluated
using a prudent operator standard. See id. at 1042 (“The latter
demands that operators market the gas on reasonable terms as
determined by what an experienced operator of ordinary
prudence, having due regard for the interests of both the lessor
and lessee, would do under the same or similar circumstances.”).

The court’s opinion signals that in Kansas royalty calculation
disputes will be resolved applying basic contract interpretation
principles concerning the deal that was made by the parties
instead of a new deal imposed by courts.

Editor’s Note: The reporter represented an amicus curiae in
this case, the Eastern Kansas Oil & Gas Association.

N E B R A S K A  —  O I L  &  G A S

A N N E T T E  M .  K O V A R

—  R E P O R T E R  —

NEBRASKA LEGISLATURE TO FOCUS ON FRACKING AND

OTHER OIL AND GAS ISSUES

During its most recent legislative session, the Nebraska
legislature ventured into the debate over fracking and wastewater
disposal issues associated with oil and gas production. The
attention was largely in response to citizen generated concern
about an application filed with the Nebraska Oil and Gas Conser-
vation Commission (NOGCC). A Colorado company plans to
dispose of wastewater associated with oil and gas production by
injecting the wastewater into a dry oil well. The potential origin
of the wastewater from out-of-state oil and gas operations and the
possibility the wastewater could contain chemicals used in
hydraulic fracturing added to the concern. The issues prompted
the introduction of two legislative bills and two interim study
resolutions.

In Nebraska, the NOGCC administers the underground
injection control (UIC) program under a delegation of primacy by
the U.S. Environmental Protection Agency (EPA) pursuant to
section 1421 of the federal Safe Drinking Water Act of 1974, 42
U.S.C. § 300h. The NOGCC regulates wells that are used to inject
fluids to increase the recovery of oil and gas or to inject disposal
fluids that have been brought to the surface in connection with the
production of oil and gas. All other UIC wells are regulated by the
Nebraska Department of Environmental Quality (NDEQ) through
a similar EPA delegation of authority. Such wells include uranium
in situ mining, industrial and municipal waste disposal, septic
systems, heat pumps, and recharge wells, to name a few.

Following a spirited public hearing on Legislative Bill 512,
104th Leg., 1st Reg. Sess. (Neb. 2015), introduced to clarify the
NGOCC’s authority to monitor and regulate the disposal of out-
of-state wastewater produced from oil and gas extraction, and to
assess a fee on such wastewater, the Nebraska legislature adopted
two resolutions to study the issues further. Furthermore, a late-in-
the-session move to suspend the legislative rules successfully
allowed the introduction of Legislative Bill 664, 104th Leg., 1st
Reg. Sess. (Neb. 2015), to require any company applying for
authorization to dispose of oil and gas produced wastewater in the
state to disclose all chemicals present in the wastewater. Both bills
are pending action in the next legislative session, which begins in
January 2016. The legislative studies will be conducted in the
interim prior to the next legislative session.

The first legislative resolution, Legislative Resolution 154,
104th Leg., 1st Reg. Sess. (Neb. 2015), acknowledged citizen
concerns about: (1) whether the underground disposal of such
wastewater in Nebraska might trigger earthquakes, (2) the long-
term costs of monitoring such disposal wells and how any
potential cleanup would be financed, (3) the possibility of
contaminating water supplies used for human or animal consump-
tion or irrigation, and (4) potential highway safety problems
relating to associated truck traffic. The purpose of the interim
study as expressed in the resolution “is to investigate and make
recommendations regarding the authority of the [NOGCC] and its
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role in decisions regarding the disposal of salt wastewater into dry
wells.” Id. The study should also “address what can be done to
protect the environment, the surface and underground water
supply, and public safety” and make recommendations if further
regulation or funding is needed. Id.

The second legislative resolution, Legislative Resolution 247,
104th Leg., 1st Reg. Sess. (Neb. 2015), will examine the current
statutory and regulatory duties of the NOGCC and whether those
duties could be better conducted by other state agencies (such as
the NDEQ, Nebraska Department of Natural Resources, or
Nebraska Public Service Commission) or local political subdivi-
sions (such as a natural resources district or county).

N O R T H  D A K O T A  —
O I L  &  G A S

K E N  G .  H E D G E

—  R E P O R T E R  —

RAILROAD DEEDS CONVEYED FEE SIMPLE TITLE

In EOG Resources, Inc. v. Soo Line Railroad Co., 2015 ND
187, 2015 WL 4275258, a majority of the North Dakota Supreme
Court held that a number of deeds to a railroad company con-
veyed fee simple title to the tracts of land, rather than easements,
but found one deed sufficiently ambiguous so as to prevent
summary judgment in the interpretation of that deed. The seven
deeds at issue were executed at various times from 1914 to 1916.
Id. ¶ 5. The deeds were prepared from pre-printed forms, with
additional typewritten information, including names, consider-
ation paid, and the specific description of the property. Id. ¶ 21.
All of the deeds are titled “WARRANTY DEED–RIGHT OF
WAY” and contain the usual grants of land, habendum clauses,
and warranty language. Id. ¶ 22. The deeds also grant to the
railroad company the right to erect on both sides of the railway,
within 150 feet from the center line of the railway, portable snow
fences as long as they are removed between April 1 and October
15 of each year. Id. Each deed released the railroad company
“from all claims from any and all damages resulting to the lands
through and across which the piece or strip of land hereby
conveyed is located, by reason of the location, grade, construc-
tion, maintenance, and operation of a railway over and upon the
premise hereby conveyed.” Id. The majority noted that the parties
did not argue that the deeds were involuntarily given, “and there
is no evidence in the record indicating the deeds were made in
lieu of condemnation.” Id. ¶ 5.

The legal descriptions varied. The Grant, Olson, Blatt, Kline,
and Trana deeds (collectively, Trana Deeds) specifically describe
the property conveyed, including that the property is parallel with
and either 50, 75, or 125 feet from the center line of the main
track. Id. ¶ 22. The Larson deed described the property as:

A strip, piece or parcel of land One hundred fifty (150)
feet in width, the same being Seventy-five (75) feet in
width on each side of the center line of the main track of
the railroad of the said party of the second part, as the
same is now located. . . . The strip of land One hundred
(100) feet in width, Fifty (50) feet in width on each side

of said track center line having been heretofore acquired
by said Railway Company by the approval of its maps of
definite location filed with the Department of the Interior
under the Act of March 2nd, 1899.

Id. ¶ 38. The parties stipulated that, under the 1899 Act referenced
in the deed, the railroad only acquired an easement to the nar-
rower 100-foot strip “heretofore acquired.” Id. Finally, the legal
description in the Faro deed is materially different from the other
deeds, according to the majority of the court, detailing the land as:

A strip of land one hundred fifty (150) feet in width . . .
which is included within two lines running parallel with
and respectively seventy-five (75) feet distant Northerly
and seventy-five (75) feet distant Southerly from the
center line of the main track of the railroad of said party
of the second part. Excepting therefrom a strip of land
one hundred (100) feet in width, being fifty (50) feet in
width on each side of said main track center line hereto-
fore acquired from the United States of America by
virtue of the approval of the maps of definite location of
said Railway Company’s railroad by the Honorable
Secretary of the Interior.

Id. ¶ 42. Again, the parties stipulated that, under the 1899 Act, the
railroad only acquired an easement to the narrower 100-foot strip
excepted from the conveyance in the Faro deed. Id. ¶ 43.

EOG Resources, Inc. (EOG), which owns oil and gas
leasehold interests under the railroad, argued that the Soo Line
Railroad Company (Soo Line), as successor in interest to Minne-
apolis, St. Paul & Sault Ste. Marie Railway Company, only
acquired an easement in the lands. Id. ¶¶ 2–4. Soo Line and its oil
and gas lessee asserted that the railroad company acquired fee title
to the lands and minerals. Id. ¶¶ 4, 11. EOG principally relied on
the court’s decision in Lalim v. Williams County, 105 N.W.2d 339
(N.D. 1960). EOG Res., 2015 ND 187, ¶ 17. There, the court
concluded that a warranty deed conveying a 40-foot wide strip of
land adjacent to the section line, “excepting all that portion lying
within 33 ft. of the section line,” only conveyed an easement to
the County. Id. ¶ 18 (quoting Lalim, 105 N.W.2d at 342).

The legal description at issue in Lalim, however, also
referenced the specific property on a recorded highway right-of-
way plat. Id. The court found that the grantors retained fee title to
the 33-foot strip adjacent to the section line, because, by statute,
the State only received an easement for those 33-foot strips. Id.
¶ 19. The court explained that, while fee title was presumed to
pass by a grant of real property, that presumption was rebuttable.
Id. The circumstances there dictated that the parties only intended
an easement, according to the majority in EOG Resources.
Notably, the seven-foot strips (the 40-foot strips less the excepted
33-foot strips) were adjacent to the 33-foot strips that the grantor
retained, the strips of land were part of a federal aid project, and
they were reflected on a recorded plat that contained the legal
description at issue in the deed. Id. The deed and plat, together,
created an ambiguity in the deed, allowing the court to look at
factors outside of the deed,

including the general rule that the right the public
acquires in land for highway purposes is ordinarily an
easement, the county would have acquired an easement
if it had taken the land under the power of eminent
domain, and the meaning of the word “land” as it was
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used in the deed may include any estate or interest in
land.

Id. (citing Lalim, 105 N.W.2d at 346). However, the majority
distinguished the present facts from those in Lalim. Id. ¶¶ 20–21.

With respect to the Trana deeds, the majority found that the
granting language, the habendum clause, and the warranty all
indicated an intent to convey fee simple title, rather than merely
an easement. The grant of the land did not “limit the use of the
land to railroad purposes or contain any other limitations.” Id.
¶ 25. The habendum clause—which defines the duration or extent
of the grantee’s interest and may limit the interest conveyed in the
granting clause—provides that the railroad is “[t]o have and to
hold the same, Together with all the appurtenances thereunto
belonging to the said party of the second part, its successors and
assigns, FOREVER,” which evidences an intent to convey fee
simple title. Id. ¶ 26. Further, the habendum clause does not
contain any limitations on duration or otherwise. Id. Moreover,
the warranty clause warrants clear title and “uses warranty deed
language,” evidencing an intent to convey fee simple title. Id.
Finally, the majority held that, although the deeds contain the
phrase “right of way” in the title of the deeds, and although the
use of “right of way” in granting language may indicate an
intention to only convey an easement, “use in the title alone is not
sufficient to create ambiguity and it is of no effect when the
conveyance is clear.” Id. ¶ 29.

The snow fence provision also evidenced an intent to convey
fee simple title to the strips of land in the Trana deeds, according
to the majority. Id. ¶ 30. Reasoning that the railroad was granted
the right to construct snow fences within 150 feet from the railway
center line, and that none of the deeds conveyed property more
than 125 feet from the center line, the snow fence provision

creates an easement granting the railroad a right to erect
and maintain snow fences on lands the grantors own that
were not included in the property conveyed. This
provision shows the parties knew the appropriate lan-
guage to use to create an easement, which indicates the
grantors intended to convey a fee simple interest in the
disputed property.

Id.

Further, the majority rejected EOG’s argument that the
release provision evidenced an intent to merely convey an
easement. EOG argued that a deed that releases the grantee from
liability for damage to land generally conveys less than a fee
simple interest in the land. Id. ¶ 31 (citing Brookbank v.
Benedum-Trees Oil Co., 131 A.2d 103 (Pa. 1957)). The release
in the railroad deed at issue in Brookbank provided:

Together with the right to enter upon the said land and
lay out, construct, maintain and operate a railroad over
and across the lands belonging to the parties above
mentioned, taking and using such earth, stones and
gravel, as may be needed for grading and filling such
road, and hereby fully releasing said railroad company,
its successors and assigns, from all liability by reason of
the location, construction and operation of the said
railroad.

Id. ¶ 32 (quoting Brookbank, 131 A.2d at 106). According to
logic from the Brookbank decision, there would be no reason for

such a provision if the grantee received fee title, because the
“provision gave the railroad rights that naturally and lawfully arise
from ownership of land in fee simple and therefore the provision
would be surplusage if the parties intended the railroad receive a
fee in the land.” Id. However, the majority in EOG Resources
distinguished the release language in that case, noting that the
railroad, here, was “released from liability to the lands ‘through
and across’ which the land conveyed is located.” Id. ¶ 33. The
phrase “through and across” describes the location and identifies
the land the release refers to, and, specifically, it describes the
land adjacent to the land conveyed. Id. Therefore, it releases the
railroad from damage claims to land adjacent to the land conveyed
and which the grantor was retaining. Id.

With respect to the Larson deed, the majority pointed out
that, although the deed “notes” the prior easement obtained under
the 1899 Act, “it did not except that property from the convey-
ance.” Id. ¶ 39. The majority reasoned that, if the parties only
intended to convey an easement, there would have been no reason
to note that it had already obtained an easement and to include
that property in the conveyance. Id. By implication, an estate
greater than an easement must have been intended to be conveyed.
Otherwise, the Larson deed is similar to the Trana Deeds in that
the grant includes warranty and habendum clauses and “[t]here are
no other provisions or language limiting the interest conveyed or
creating ambiguity in the type of interest conveyed.” Id. ¶ 41. It
was, therefore, unambiguous in conveying fee simple title to the
land. Id.

In contrast to the Larson deed, however, the Faro deed
expressly excepted from the grant the 100-foot easement previ-
ously acquired from the United States by virtue of the 1899 Act.
Id. ¶ 42. As was the case in Lalim, the majority found it signifi-
cant that the previously granted easement was excepted from the
grant, because, if the grant was construed as a fee simple convey-
ance rather than an easement, land the grantors owned in fee
(being the 100-foot strip, fee title to which was reserved under the
1899 Act) would be cut off from other lands the grantors owned
in fee (lands adjacent to the railroad not covered by the grant). Id.
¶ 43 (citing Lalim, 105 N.W.2d at 346–47). Thus, although the
deed, on its face, conveys the property in fee simple, the property
description creates ambiguity about whether the parties intended
to convey a lesser estate. Id. ¶ 44. These ambiguities, according
to the majority, should be cleared up with the aid of extrinsic
evidence, and summary judgment was inappropriate with respect
to the Faro deed. Id. ¶ 45. The case was remanded for further
proceedings on the interpretation of that deed. Id. ¶ 46.

Two justices found all the deeds ambiguous and inappropriate
for summary judgment. In a separate dissent, Justice Sandstrom
argued that the context in which the deeds were obtained and
additional typewritten language (which controls over pre-printed
language) not discussed by the majority bear directly on whether
the deeds were ambiguous. Id. ¶ 57 (Sandstrom, J., dissenting).
Specifically, the legal description in one of the deeds, which is
representative of the other deeds, provides:

—All that part of the South half of Southwest quarter
(S½ of SW½ [sic]) of Section Twenty-seven (27), in
Township One hundred fifty-two (152) North of Range
Ninety (90) West, which lies Southerly of a line that is
Northerly of, parallel with and one hundred twenty-five
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(125) feet distant from the center line of the main track
of said Railway Company’s railroad as the same is now
located over and across Sections Twenty-seven (27) and
Thirty-four (34), in said Township and Range. . . .

—And for the consideration aforesaid, said party of the
first part, for himself, his heirs, successors and assigns,
does hereby release and discharge said party of the
second part, its successors and assigns of and from all
and every obligation now existing or hereafter arising to
locate, establish, maintain or permit any crossing, over,
upon, under or across its tracks, right of way or other
land for the use or benefit of the owners or occupants of
the lands and premises now owned by the party of the
first part adjoining the second party’s said railroad.

Id. ¶ 58. This language “reflects an intent not to convey all, but to
convey ‘all of that part,’ and talks of the ‘railroad as the same is
now located over and across’ the land,” which is reflective of an
easement, according to Justice Sandstrom. Id. ¶ 59.

Further, he noted that “this Court held that when a party
which possesses the power to take by eminent domain obtains a
property interest by private deed, ‘the limitations of the estate
which the grantee may acquire by eminent domain may be
considered in determining the intent of the parties.’” Id. ¶ 63
(quoting Lalim, 105 N.W.2d at 341 syll. 10). Thus:

A hundred years ago, when the railroad sought the
legal right to cross their land in Mountrail County, some
landowners gave deeds to the railroad in lieu of condem-
nation. We are asked to decide whether the railroad
actually took greater property rights from those land-
owners than it took from condemnation or from the
federal government deeds. For its rights-of-way from
condemnation and from the federal government, the
railroad received only an easement. There is compelling
law and fact on which to conclude the railroad took
through those deeds from private landowners only what
it would have received from condemnation, that is,
easements.

Id. ¶ 54.

Justice Sandstrom took issue with the majority’s assertion
that there was nothing in the record to indicate the deeds were
involuntarily given or given in lieu of foreclosure, noting that “it
seems absurd to argue that if the private landowners had not
executed the right-of-way deeds, the railroad would not have used
condemnation. Without the right-of-way over the private landown-
ers’ property, the record clearly shows that the rail line in question
would have consisted of unconnected segments of track.” Id. ¶ 67.

Overall, if not limited to easements as a matter of law, Justice
Sandstrom would, at a minimum, find that the deeds were
ambiguous, and that their intent should have been determined by
a trier of fact. In addition, pointing out that both the majority and
Justice Sandstrom’s dissent make good opposing arguments for
contrary positions in the construction of the deeds, Chief Justice
VandeWalle, in a separate opinion, found the Trana Deeds and
the Larson deed ambiguous and would have remanded the case for
trial on those issues. Id. ¶¶ 50–51 (VandeWalle, C.J., concurring
and dissenting). He agreed with the majority that the Faro deed
was ambiguous. Id. ¶ 50.

Editor’s Note: The reporter’s law firm represented a
client whose interests were aligned with the plaintiff, EOG
Resources, Inc.

JUDGMENT DID NOT CONVEY AFTER-ACQUIRED TITLE

In Hall v. Malloy, 2015 ND 94, 862 N.W.2d 514, the North
Dakota Supreme Court held that, although a judgment is an
“instrument” within the meaning of North Dakota’s after-acquired
title statute, N.D. Cent. Code § 47-10-15, the judgment at issue
only purported to convey all of the applicable party’s mineral
interest at the time, rather than fee simple title to the mineral
interest, and, therefore, the after-acquired title doctrine did not
apply. Harry L. Malloy owned 90 net mineral acres in certain land
located in Dunn County, North Dakota. Hall, 2015 ND 94, ¶ 3.
“On May 1, 1982, Harry L. Malloy, Janet L. Holt, and Gordon O.
Holt executed a quit claim deed conveying all of their [mineral]
interests . . . to Harry L. Malloy and Janet L. Holt as trustees for
the Harry L. Malloy Trust and the Janet L. Malloy Holt Trust.” Id.
Thereafter, in February 1983, Harry L. Malloy and Lorraine
Malloy were divorced by a judgment that incorporated the parties’
settlement agreement. Id. ¶ 4. The judgment, which was recorded
in Dunn County, provided that Harry L. Malloy owned 2,222 net
mineral acres in Dunn County—including the 90 net mineral acres
that were the subject of the action—and that Lorraine Malloy was
to receive one-half of those interests. Id. Pursuant to the judgment,
Harry L. Malloy agreed to execute a deed of one-half of his
mineral interest in a form satisfactory to her, but the judgment
further provided that if either party failed to execute the necessary
instruments to vest title, “the judgment constituted a full and
present transfer of all rights designated to be relinquished.” Id. “In
November 1983, Harry L. Malloy executed a quitclaim mineral
deed ‘sell[ing], remis[ing], releas[ing] and quit claim[ing] . . . an
undivided one-half of [his] present interest’ in the 90 net mineral
acres to Lorraine Malloy.” Id. ¶ 5 (alterations in original).
However, Malloy did not own any mineral interests in his
individual capacity at the time, having previously transferred
those to the Harry L. Malloy Trust and the Janet L. Malloy Trust.

“In January 1995, Harry L. Malloy, individually, and Harry
L. Malloy and Janet L. Holt, as trustees for the Harry L. Malloy
Trust and the Janet L. Malloy Holt Trust, . . . [quitclaimed] all
their interest in the disputed mineral interest to themselves
individually.” Id. ¶ 6. For reasons not explained in the opinion, it
appears that none of Harry L. Malloy’s 90 net mineral acres that
were at issue passed to Janet L. Holt; instead, he appears to have
reacquired all 90 net mineral acres at issue, individually, the only
question on appeal being whether one-half of those mineral acres
passed to his ex-wife, Lorraine Malloy, under the recorded
judgment and the doctrine of after-acquired title. Id. Later, in
September 1997, Harry L. Malloy and Janet L. Holt executed
separate quitclaim deeds of the Dunn County land to Edwin Hall,
excepting and reserving 90% of all minerals that they then owned
in the land. Id. ¶ 7. Todd Hall, successor-in-interest to Edwin
Hall, argued that Harry L. Malloy owned 90 net mineral acres,
10% of which he received under the deed. Id. The Harry L.
Malloy Irrevocable Family Mineral Trust (Family Mineral Trust),
as successor to the interest of Harry L. Malloy, and Lorraine
Malloy argued that 45 of the disputed 90 net mineral acres passed
to Lorraine under the judgment and the doctrine of after-acquired
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title, such that Todd Hall only received 10% of 45 net mineral
acres. Id. ¶¶ 6–7.

N.D. Cent. Code § 47-10-15 codifies the after-acquired title
doctrine, pursuant to which “title to land acquired by a grantor
who previously attempted to convey title to the same land which
he did not then own inures automatically to the benefit of his prior
grantee.” Hall, 2015 ND 94, ¶ 16 (quoting Carkuff v. Balmer,
2011 ND 60, ¶ 9, 795 N.W.2d 303); see Vol. XXVIII, No. 2
(2011) of this Newsletter. At the time of the action, the statute
provided that “[w]hen a person purports by proper instrument to
grant real property in fee simple and subsequently acquires any
title or claim of title thereto, the same passes by operation of law
to the grantee or the grantee’s successors.” Hall, 2015 ND 94,
¶ 18 (quoting N.D. Cent. Code § 47-10-15 (2013)). (The statute
was amended effective August 1, 2013. However, the parties did
not argue that the amended version applied. A brief discussion of
the amended version is set out below.) The district court granted
Todd Hall summary judgment, concluding that Harry L. Malloy
did not own the mineral interests in his individual capacity when
he purported to convey one-half of them to Lorraine Malloy, and
the divorce judgment did not purport to convey the mineral
interests by a “proper instrument,” as required in the after-
acquired title statute, such that the doctrine did not apply when
Harry reacquired the mineral interests. Id. ¶ 10.

The North Dakota Supreme Court disagreed with the district
court as to whether the judgment was a “proper instrument” within
the meaning of the statute. It found that an “instrument” within the
meaning of the statute includes a judgment. Id. ¶ 22. However, the
statutory language also requires that the instrument “grant real
property in fee simple.” Id. ¶ 23 (quoting N.D. Cent. Code § 47-
10-15). According to the court, “the after-acquired title doctrine
requires an instrument to purport to grant all the estates or
interests that can be possessed in land.” Id. As the court explained
in Carkuff, “if a deed purported to convey only the conveyor’s
right, title, and interest in land as distinguished from the land
itself, the deed did not pass after-acquired title.” Id. ¶ 24 (citing
Carkuff, 2011 ND 60, ¶ 10). The court found that the language of
the divorce judgment, taken as a whole, only purported to convey
to Lorraine Malloy one-half of Harry Malloy’s interest in the
mineral acres, and “is similar to language employed in quit claim
deeds conveying only a grantor’s interest in the land and not the
land itself.” Id. ¶ 26. The judgment otherwise contained no
language warranting Harry L. Malloy’s title to the mineral acres
in fee simple. The district court, therefore, did not err in conclud-
ing that the after-acquired title doctrine set forth in section 47-10-
15 did not apply. Id.

In her dissenting opinion, Justice Kapsner agreed with the
majority up to its ultimate application of the facts to the law,
arguing that the judgment specifically set forth a quantum of
mineral acres (2,222 net mineral acres) that Harry Malloy
represented to own, one-half of which he agreed to convey to
Lorraine Malloy. Id. ¶ 31 (Kapsner, J., dissenting). The exhibit to
the judgment includes the legal description to the mineral acres at
issue, such that “[t]his is not similar to a quitclaim deed in which
the grantor is intending to convey ‘whatever’ interest he may
have. Rather, Harry Malloy represents that he owns them and he
is bound to convey them.” Id. Further, she found that the judg-

ment “invites the application of the after-acquired property
statute,” providing:

Each of the parties hereto hereby agrees to execute and
acknowledge, concurrently with the execution hereof,
good and sufficient instruments necessary or proper to
vest the title and estates in the respective parties hereto,
as hereinabove provided, and hereafter, at any time and
from time to time, to execute and acknowledge any and
all documents which may be necessary or proper to carry
out the purposes of this Agreement and establish of
record the sole and separate ownership of the several
properties of said parties in the manner herein agreed
and provided. If either party hereto for any reason shall
fail or refuse to execute any such documents, then this
Agreement shall, and is hereby expressly declared to
constitute a full and present transfer, assignment, and
conveyance of all rights hereinabove designated to be
relinquished and waived.

Id. ¶ 32. She would have found the doctrine of after-acquired title
to apply and reversed the judgment.

As noted above, the 2013 North Dakota legislature amended
section 47-10-15 as follows:

When a person purports by proper instrument to
grantconvey real property in fee simple and subsequently
acquires any title or claim of title theretoto the real
property, the samereal property passes by operation of
law to the grantee or the grantee’s successorsperson to
whom the property was conveyed or that person’s
successor. A quitclaim deed that includes the word
“grant” in the words of conveyance, regardless of the
words used to describe the interest in the real property
being conveyed by the grantor, passes after-acquired
title. The use of a quitclaim deed, with or without the
inclusion of after-acquired title in the deed, does not
create any defect in the title of a person that conveys real
property. This section applies to any conveyance regard-
less of when executed.

N.D. Sess. Laws ch. 346, § 1.

In Hall, neither the parties, nor the court, argued that the
amended statute applied, notwithstanding the final sentence of the
amended statute, which seemingly makes the statute retroactive to
any instrument. Most likely, the additional statutory language
regarding the use of quitclaim deeds would not have changed the
court’s analysis in Hall, as the “instrument” at issue in the case
was a judgment, not a quitclaim deed. Moreover, the November
1983 quitclaim mineral deed from Harry L. Malloy to Lorraine
Malloy did not contain the word “grant,” according to the court’s
summary of that deed. Hall, 2015 ND 94, ¶ 5. Nevertheless,
practitioners will need to use caution in interpreting and drafting
deeds to clearly identify the parties’ intent with respect to
conveyances and the potential applicability of the after-acquired
title doctrine. As the court in Hall cautioned, “the applicability of
the doctrine [of after-acquired title] depends on the specific
representations used to convey property.” Id. ¶ 16 (citing 14
Powell on Real Property § 84.02[2][a], [3][a] (2014)).
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OHIO SUPREME COURT BEGINS TO INTERPRET THE 2006
OHIO DORMANT MINERAL ACT

On March 22, 1989, Ohio enacted the Dormant Mineral Act
(1989 DMA), Ohio Rev. Code § 5301.56, which provides that if
a severed mineral owner (that is not a public entity or owner of an
interest in coal) does not complete one of six potential “savings
events” within a certain 20-year period, the severed minerals are
or can be deemed abandoned and will vest with the surface estate
owner. Id. § 5301.56(B). Effective June 30, 2006, the DMA was
amended (2006 DMA) to require that, in addition to no savings
event occurring for 20 years, a surface estate owner must give
written notice to the severed mineral owner and file an affidavit
of record in order for a severed mineral interest to be deemed
abandoned and vested with the surface estate. Id. § 5301.56(E);
see 2006 Ohio Laws 84; see also Vol. XXXI, No. 4 (2014) of this
Newsletter. While we continue to await guidance from the Ohio
Supreme Court on the 1989 DMA—the Ohio Supreme Court has
accepted several 1989 DMA cases for review—in June the Ohio
Supreme Court issued a decision interpreting the 2006 DMA.

The Ohio Supreme Court in Dodd v. Croskey, 2015-Ohio-
2362, 2015 WL 3773491, upheld the Seventh District Court of
Appeals decision that under the 2006 DMA a severed mineral
interest holder has 60 days from the date notice was served by the
owner of the surface estate to either file a claim to preserve the
mineral interest or file an affidavit that identifies a savings event
in the 20 years preceding the date of service of notice. In 2009 the
appellants, Phillip Dodd and Julie Bologna (Surface Owners),
acquired the surface estate in certain land in Harrison County,
Ohio by deed that indicated that the oil and gas rights underlying
the surface were not part of the conveyance (the deed referenced
an exception and reservation of oil and gas in 1947). Id. ¶ 12. In
2010 the Surface Owners attempted to use the 2006 DMA to have
the mineral interests deemed abandoned and vested with the
surface estate by publishing notice of abandonment of the
minerals in a local newspaper. Id. ¶ 14. On December 23, 2010
(within 60 days of notice being published), appellee John William
Croskey filed an affidavit (Croskey Affidavit) preserving minerals
that identified 36 persons as current owners of the oil and gas
reserved in 1947 and set forth that these owners did not intend to
abandon their rights. Id. ¶ 16. The Surface Owners filed a
declaratory-judgment action in February 2011 against the persons
named in the Croskey Affidavit (Severed Mineral Owners)
claiming the mineral rights underlying the surface had been
abandoned and that the Croskey Affidavit was not a savings event
because it was filed after their notice. Id. ¶ 17.

The trial court held in favor of the Severed Mineral Owners,
finding that the 2009 deed (which referenced the 1947 oil and gas
reservation) was a savings event within the 20 years preceding the
Surface Owners’ notice, and that the Croskey Affidavit preserved

the Severed Mineral Owners’ interests for the purposes of the
2006 DMA. Id. ¶ 18. The appellate court concluded in dicta that
the 2009 deed was not a savings event but affirmed the trial
court’s decision in favor of the Severed Mineral Owners on the
basis that the Croskey Affidavit complied with section
5301.56(H)(1)(a) and preserved their rights. Id. ¶ 19; see Vol.
XXXI, No. 2 (2014) of this Newsletter.

The Ohio Supreme Court upheld the decisions of both the
trial court and appellate court that the Croskey Affidavit preserved
the Severed Mineral Owners’ interest. 2015-Ohio-2362, ¶ 37. The
court rejected the Surface Owners’ argument that the language of
the 2006 DMA required a savings event to occur within the 20
years preceding notice being given by the Surface Owners. Id.
¶ 23. The court found that under the 2006 DMA a severed mineral
interest holder has 60 days from the date notice was served by the
surface owner to either file an affidavit identifying a savings event
that occurred within the 20 years preceding the date notice was
served or file a claim to preserve (such as the Croskey Affidavit)
that complies with section 5301.56(C). Id. ¶¶ 26–30. The court
said that there was nothing in the legislative history that would
support an interpretation that a claim to preserve filed pursuant to
section 5301.56(H)(1)(a) needed to be filed in the 20 years
preceding notice from the surface owner. Id. ¶ 35. Since the Ohio
Supreme Court held that the Croskey Affidavit preserved the
interests of the Severed Mineral Owners, it decided it did not need
to decide whether the language in the 2009 deed was a savings
event. Id. ¶ 22.

This decision was a significant victory for severed mineral
interest holders in Ohio. With this decision, even if no savings
events have occurred (and severed mineral interest holders do not
take any action to protect their interests) for more than 20 years,
they will still have 60 days after receiving notice from the surface
owner to file an affidavit and protect their interest before it can be
deemed abandoned and vested with the surface. Although this
decision was not a surprise to many practitioners, it does provide
some clarity regarding the 2006 DMA.

SUMMARY JUDGMENT DECLARING LEASE FORFEITED

OVERTURNED FOR FAILURE TO NAME THE OWNER OF AN

OVERRIDING ROYALTY INTEREST

The Fourth District Court of Appeals in Holland v. Gas
Enterprises Co., 4th Dist. Washington No. 14CA35, 2015-Ohio-
2527, held that the trial court erred in granting summary judgment
that an oil and gas lease was forfeited and void because
landowners failed to join an overriding royalty interest (ORRI)
holder. Chad and Diana Holland and Gregory and Brenda
Westbrook (collectively, Landowners) owned 40 acres subject to
a 1930 oil and gas lease that had four wells drilled on it that
remain on the property. Id. ¶ 3. Gas Enterprises Co. (Gas
Enterprises) obtained the lessee’s interest in 1996 and subleased
the deep rights, which were eventually acquired by Triad Hunter,
L.L.C. (Triad Hunter) in December 2013. Id.

In March 2014, the Landowners filed a complaint alleging the
lease, sublease, and assignments were forfeited and void because
they expired due to insufficient production of oil and gas and
claiming breach of various implied covenants. Id. ¶ 4. The
Landowners subsequently moved for summary judgment and
attached Gas Enterprises’ responses to their discovery requests,
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which indicated that “Upper Fifteen Mile Investment (override)”
claimed an interest in the wells in addition to Gas Enterprises and
Triad Hunter. Id. ¶ 5. Gas Enterprises and Triad Hunter filed
affidavits and memoranda in opposition, noting that “[t]he record
indicates that at least one party’s interest that appears in the
discovery has not been addressed (royalty interest of Upper
Fifteen Mile Investment LLC).” Id. ¶ 6 (alteration in original). In
October 2014, the trial court granted summary judgment in favor
of the Landowners because oil and gas had not been produced in
paying quantities necessary for the lease to remain in effect.
Id. ¶ 8.

On appeal Gas Enterprise argued that the judgment was
erroneous because the Landowners did not comply with Ohio
Rev. Code § 5301.10 by not joining Upper Fifteen Mile
Investment as a defendant. 2015-Ohio-2527, ¶ 12. Section
5301.10 provides that

[t]he plaintiff in an action to cancel a lease or license
mentioned in section 5301.09 of the Revised Code . . . in
order to finally adjudicate and determine all questions
involving such lease or license in such action, need only
make those persons defendants, so far as such lease or
license is involved, who claim thereunder and are in
actual and open possession, and those who then appear
of record, or by the files in such office, to own or have
an interest in such lease or license.

Id. ¶ 13 (emphasis omitted) (quoting Ohio Rev. Code § 5301.10).
The Fourth District Court of Appeals held that the language of
section 5310.10 is “plain and unambiguous” and that “[o]nce the
evidence indicates that a person or entity has an interest in a lease,
the plaintiff must join that person or entity as a defendant ‘in
order to finally adjudicate and determine all questions involving
such lease . . . .’” Id. ¶ 15 (quoting Ohio Rev. Code § 5301.10).
Since Gas Enterprises’ interrogatory responses specifically
identified Upper Fifteen Mile Investment and indicated that it had
an ORRI, the Landowners needed to join Upper Fifteen Mile
Investment as a defendant. Id. The court pointed out that “this was
not a vague reference by a defendant to unknown entities or
persons.” Id.

This decision stresses the importance of landowners joining
all lease interest holders (including all ORRI holders) when
bringing an oil and gas lease action. The decision also raises some
additional questions for practitioners. Will Ohio courts require
ORRI holders to be joined if the language in recorded documents
does not clearly indicate whether they own an interest, or when
other interest holders are mentioned but these owners (or their
interests) are not identified with specificity? There may also be a
question of whether this decision will have any effect on the
parties that need to be notified by landowners looking to use
Ohio’s affidavit of forfeiture procedure pursuant to Ohio Rev.
Code § 5301.332.

EXPRESS FORFEITURE TERM IN OIL AND GAS LEASE UPHELD

The Fourth District Court of Appeals in Sims v. Anderson,
4th Dist. Washington No. 14CA31, 2015-Ohio-2727, overturned
the trial court’s decision granting summary judgment to a lessee
because the trial court failed to enforce the lease’s express
termination provision. Id. ¶ 2. The appellants, Erik and Michelle
Sims, owned approximately 30 acres of land in Washington

County, Ohio that they leased to the appellee, Allen Anderson, in
1976. Id. ¶ 3. After the one-half-year primary term the lease
provided that it could be kept in effect by production in paying
quantities and that “[i]t is mutually agreed by the Lessors and the
Lessee that the term ‘paying quantities’ as used in this lease shall
mean production sufficient to net the Lessors a minimum of $400
royalty per year . . . .” Id. The Sims and Anderson agreed that in
2012 Anderson failed to pay the $400 minimum royalty, whether
measured by calendar year or from the anniversary date of the end
of the primary term. Id. ¶ 4.

In early March 2013 the Sims informed Anderson in writing
that the lease had terminated because Anderson had failed to make
the $400 minimum royalty payment and filed a complaint alleging
Anderson had breached the minimum royalty provision. Id. ¶ 5.
Anderson conceded that he failed to pay the minimum royalty, but
argued it would be inequitable to forfeit his interest in the lease
because he was $8.55 short and also raised the fact that the Sims
cashed royalty checks through March 2013. Id. ¶ 6. The trial court
granted summary judgment in favor of Anderson on the grounds
that forfeiture is an equitable remedy within the discretion of the
court and an extreme measure that is granted only when legal
remedies are inadequate. Id.

In overturning the decision of the trial court, the court of
appeals focused on the express forfeiture clause contained in the
lease. Id. ¶¶ 13–18. The court held that when a lease contains an
express forfeiture clause, that clause must be enforced to give
effect to the parties’ intentions as reflected by their express
agreement, absent some viable affirmative defense. Id. ¶ 14. The
court stated that the trial court should not have weighed equitable
considerations to determine if forfeiture was an appropriate
remedy (as in implied covenants cases) because the parties
contractually agreed that it was. Id. ¶ 16. Since Anderson
conceded that he failed to make the minimum royalty payment in
2012, he breached the minimum royalty payment provision and
the lease terminated. Id. ¶¶ 17–18.

The court did consider two affirmative defenses raised by
Anderson but held that neither applied. See id. ¶¶ 19–30. The
court held that the defense of laches did not apply because the
delay in bringing the claim (two months under the Sims “per year”
interpretation) was not unreasonable, and even if the delay was
unreasonable there was no evidence that Anderson was materially
prejudiced by the delay. Id. ¶¶ 20–21. The affirmative defense of
estoppel and waiver was also rejected by the court because it
found that the Sims, as owners of the land, were entitled to
royalties for production from the land regardless of the outcome
of the case. Id. ¶ 28. Therefore, the Sims’ actions in cashing
royalties through March 2013 were not inconsistent with their
legal position. Id.

In addition to further emphasizing the importance of the
language practitioners choose to include in leases, this decision
also provides further support for the position that landowners will
not be estopped from bringing claims for lease termination by
cashing royalty checks after the termination has occurred.

OPTION CLAUSE UPHELD

The Seventh District Court of Appeals, in Kenney v.
Chesapeake Appalachia, L.L.C., 2015-Ohio-1278, 31 N.E.3d 136
(7th Dist.), upheld the trial court’s decision that the option clause



Vol. XXXII, No. 3, 2015 MINERAL LAW NEWSLETTER page 25

at issue plainly provided the lessee the unilateral right to extend
the contract under the same terms. In 2007 and 2008 landowners
Patrick and Michelle Kenney, Joseph Calderone, and Roberta
McClure (collectively, Lessors) leased their land to various oil
and gas companies, which leases were later transferred to
Chesapeake Appalachia, L.L.C (Chesapeake Appalachia) and
Statoil USA Onshore Properties, Inc. (collectively, Lessees). Id.
¶ 7. The leases contained the following relevant language in
paragraph 19: “Upon the expiration of this lease and within sixty
(60) days thereinafter, Lessor grants Lessee an option to extend
or renew under similar terms a like lease.” Id. ¶ 9. When the
primary terms of the leases were about to end letters were sent to
the Lessors stating that the option to extend the primary term for
an additional five years was being exercised. Id. ¶ 8. The Lessors
did not cash the checks and filed suit. Id. ¶ 9.

The Lessors argued that the language “under similar terms a
like lease” in paragraph 19 applied to both “extend” and “renew”
and thus required renegotiation (as opposed to unilateral
exercise). Id. ¶ 10. They also claimed that the option was too
uncertain to be valid and that it was exercised prematurely and by
the wrong Chesapeake entity. Id. In April 2014 the trial court
granted summary judgment for the Lessees, determining that the
language in paragraph 19 was unambiguous, allowed for an option
to extend the primary term, and did not create a condition
precedent requiring the lessee to wait until the lease expired
before exercising the option. Id. ¶ 11.

On appeal the Lessors first argued that a unilateral option to
extend was not created by the language in paragraph 19 because
the language was too indefinite to constitute an offer and required
renegotiation for extension (as well as renewal). Id. ¶ 23. The
Lessees argued that the phrase “under similar terms a like lease”
modifies only the word “renew” (which renewal option was not
exercised) because an exercise of an extension continues the same
contract. Id. ¶ 26. The court of appeals agreed with the Lessees
that “under similar terms a like lease” does not modify “extend”
because “extend” and “renew” have different definitions under
Ohio law and those definitions mean that the phrase only modifies
renew. Id. ¶ 40. The court concluded that although options for
extensions often contain a specific duration for the extension, if
no duration is specified, then the original contract terms take over
to provide the duration. Id. ¶ 39. In reaching this conclusion the
court relied on several federal court decisions that interpreted
similar language in the same manner. See id. ¶¶ 24–38.

The Lessors also made the following three arguments, which
were rejected by the court: (1) the trial court should have
considered extrinsic evidence that it was industry custom to obtain
the Lessors’ signature on an extension; (2) the option was not
actually exercised because the letter and extension check came
from Chesapeake entities other than Chesapeake Appalachia; and
(3) the Lessees prematurely exercised their option before the lease
expired. Id. ¶¶ 3–5. The court concluded that extrinsic evidence
did not need to be considered because the option language was
unambiguous and the Lessors did not establish that this language
had a special meaning or widespread use in the trade. Id. ¶ 49.
The court overruled the argument that the option was not actually
exercised, finding that the lease did not require exercise of the
option by a specific method, the concern with the name on the
letter containing the check was not dispositive and constituted an

innocuous misnomer, and the Lessors understood that the Lessees
were exercising the option. Id. ¶¶ 69–72. Finally, the court
rejected the argument that the expiration of the lease was a
condition precedent to the existence of the option, referring to
authority in favor of the early exercise of options to extend leases.
Id. ¶¶ 75–82.

MECHANIC’S LIENS AND MECHANIC’S LIEN LITIGATION

With the drop in oil and gas prices over the past year, the
number of mechanic’s lien affidavits being filed on oil and gas
properties has substantially increased. This is likely to result in an
increase in litigation concerning these lien affidavits, which are
typically being filed pursuant to Ohio Rev. Code §§ 1311.021,
.06. These decisions will hopefully provide clarity as to these
statutes in the context of shale development, as there is currently
very little Ohio appellate case law in this area.

O K L A H O M A  —  O I L  &  G A S

J A M E S  C . T .  H A R D W I C K

—  R E P O R T E R  —

EARTHQUAKE CAUSATION FROM WASTEWATER INJECTION

WELLS IS A PRIVATE DISPUTE

In Ladra v. New Dominion, LLC, 2015 OK 53, 2015 WL
3982748, New Dominion, LLC and another defendant were
operators of wastewater injection wells in Lincoln County,
Oklahoma. In November 2011, a 5.0 magnitude earthquake struck
near the plaintiff’s home, which the plaintiff claimed caused her
personal injuries. Id. ¶ 3. The plaintiff sued the defendants in state
court, alleging that the defendants’ injection wells caused the
earthquake and were the proximate cause of her injuries. Id. ¶ 4.
The defendants objected to the state trial court’s jurisdiction and
moved to dismiss. The trial court found that the Oklahoma
Corporation Commission (OCC) had exclusive jurisdiction over
the matter, and dismissed plaintiff’s suit. Id.

On appeal, the Oklahoma Supreme Court noted that the
OCC’s jurisdiction is limited to resolving matters of public rights
and it has no authority to determine disputes in which the public
interest is not involved. Id. ¶ 10. It further noted that the OCC has
no authority to entertain a suit for damages, and therefore private
tort actions are within the exclusive jurisdiction of the district
courts. Id. The court noted that although the district court’s
rulings cannot result in a collateral attack upon an order of the
OCC, an OCC order does not immunize the operator from
lawsuits in the district court. Id. ¶ 11. The court concluded that the
plaintiff had pled a private cause of action by alleging that
defendants were engaged in “ultrahazardous activities” that
necessarily involve a risk of serious harm that could not be
eliminated by exercise of utmost care and that the defendants
owed a duty to her to use ordinary care and not operate their
injection wells in such a way as to cause or contribute to seismic
activity. Id. ¶ 12. The court held that whether the defendants were
negligent or absolutely liable is a matter to be determined by the
district court, and the OCC did not have jurisdiction to resolve
those issues. Id. In conclusion, the court stated that the defendants
“confuse[d] the statutory grant of exclusive jurisdiction to the
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OCC to regulate oil and gas exploration and production activities
in Oklahoma, with the jurisdiction to afford a remedy to those
whose common law rights have been infringed by either the
violation of these regulations or otherwise.” Id. The court
concluded that this case did not involve a collateral attack on an
OCC order.

STATUTORY INTEREST FOR UNDERPAYMENT OF ROYALTY

COUNTS IN MEETING CAFA JURISDICTIONAL AMOUNT

In Whisenant v. Sheridan Production Co., No. 5:15-cv-
00081, 2015 WL 4041514 (W.D. Okla. July 1, 2015), appeal
docketed, No. 15-6154 (10th Cir. Aug. 19, 2015), the plaintiff
brought a suit against the defendant in state court on behalf of
himself and a class of royalty owners for underpayment of
royalties on gas produced in Beaver County, Oklahoma, claiming
a breach of implied lease covenants and fiduciary duties and a
failure to properly report and distribute royalty on gas production.
The defendant removed to federal court under the Class Action
Fairness Act of 2005, 28 U.S.C. §§ 1453, 1711–1715. See 2015
WL 4041514, at *1. The plaintiff moved to remand claiming that
defendant failed to provide sufficient evidence to meet its burden
to show that the amount in controversy exceeded $5 million
because the defendant failed to provide leases, business records,
gas contracts, gas analysis, and plant statements sufficient to
support its removal petition. Id. at *2 (citing 28 U.S.C.
§ 1332(d)(2)). The court rejected this argument, noting that the
U.S. Supreme Court has “made it clear that ‘a defendant’s notice
of removal need include only a short and plain statement with a
plausible allegation that the amount in controversy exceeds the
jurisdictional threshold,’ and need not contain evidentiary
submissions.” Id. (quoting Dart Cherokee Basin Operating Co. v.
Owens, 135 S. Ct. 547, 554 (2014)). The court found that the
defendant’s notice of removal met this standard. Id.

Next, the plaintiff asserted that the amount in controversy
failed to meet the $5 million threshold because various com-
ponents of the costs the defendant used to meet the amount
in controversy threshold were impermissible. Id. One of
these categories was statutory interest under Oklahoma’s Pro-
duction Revenue Standards Act (PRSA), Okla. Stat. tit. 52,
§§ 570.1–.15, which provides for 12% per annum interest on
underpaid royalty. 2015 WL 4041514, at *3 (citing Okla. Stat.
tit. 52, § 570.10(D)(1)). The court, however, said that whether
interest is to be included in the amount in controversy is to be
determined by whether, under state law, the interest was to be
included as a damage amount on the principal demand or was
merely an accessory demand. Id. The court examined the PRSA
statutory interest provision and concluded that the “interest
provision is part of the total liability recovered and is compensa-
tory in nature, thereby constituting a part of the judgment, and is
to be considered a part of the total liability recovered.” Id.
Because the sum of the 12% interest amount and the plaintiff’s
base claim for underpayment of royalty exceeded the $5 million
threshold, the court determined the amount in controversy
requirement was met, and it did not need to examine whether the
other claimed cost categories were properly included in meeting
the threshold amount. Id. at *4. Thus remand was denied.

RULE 12(b)(6) DISMISSAL OF CERTAIN CLAIMS IN ROYALTY

OWNER CLASS ACTION

In Harris v. Chevron U.S.A., Inc., No. 5:15-cv-00094, 2015
WL 3746989 (W.D. Okla. June 15, 2015), the plaintiff filed suit
against six defendants as a putative class action, alleging a failure
to properly pay royalties from an oil well. The plaintiff alleged
breach of contract, unjust enrichment, and various tort claims. The
defendants moved to dismiss the amended complaint for failure to
state claims upon which relief can be granted pursuant to Fed. R.
Civ. P. 12(b)(6). 2015 WL 3746989, at *1. The court dismissed
the claims for breach of the implied covenant of good faith and
fair dealing because the tort of bad faith claim in the context of an
oil and gas lease has not been recognized under Oklahoma law.
Id. at *3. The court dismissed the plaintiff’s claim for breach of
fiduciary duty because under Okla. Stat. tit. 52, § 902(2), and
Krug v. Helmerich & Payne, Inc., 2013 OK 104, ¶ 15, 320 P.2d
1012, a fiduciary relationship is not created by an oil and gas
lease. 2015 WL 3746989, at *3; see Vol. XXXI, No. 1 (2014) of
this Newsletter. The court dismissed the plaintiff’s claim for
conversion because plaintiff’s claim was to recover money, not
tangible personal property, and conversion does not apply to a
claim for the recovery of money. 2015 WL 3746989, at *3.

However, the court denied the motion to dismiss plaintiff’s
claims for breach of contract, unjust enrichment, and fraud,
finding that the plaintiff had sufficiently alleged facts supporting
such claims. Id. at *4. The court found that there is no
requirement that the plaintiff attach her individual oil and gas
lease to the complaint in order to state a claim for breach of the
lease, and that the allegations of the amended complaint fairly
apprised the defendants of the lease provisions allegedly
breached. Id. at *2. The court found that the plaintiff’s allegations
were sufficient, even though the plaintiff did not distinguish
between the defendants, because the remittance statement
provided by the plaintiff listed each of the defendants without
distinguishing which defendant actually made the payment. Id. at
*1–2. The court also refused to dismiss the plaintiff’s requests for
an accounting, declaratory judgment, and injunctive relief, stating
that the plaintiff had sufficiently pled claims for relief and that the
nature or form of the relief would be determined through the
course of the litigation. Id. at *4.

LANGUAGE GRANTING ONE-HALF INTEREST HELD TO BE

UNAMBIGUOUS

In Chaparral Energy, L.L.C. v. Samson Resources Co., 2015
OK CIV APP 44, 348 P.3d 1104, the grantor owned an undivided
one-half interest, or 320 acres, in the minerals in a governmental
section (Section 24). The grantor conveyed to the grantee “an
undivided one-half (1/2) interest in and to all of the oil and gas
interests and royalties, and any and all other mineral interests
which may be owned by [the grantor]” in Section 24. Id. ¶ 2. The
grantee’s successors in interest claimed that the grantor conveyed
all of its 320 mineral acres, which is a one-half mineral interest in
Section 24. The grantor’s successor in interest claimed that the
grantor conveyed only one-half of its mineral interests, or 160
acres, to the grantee. Id. The trial court granted summary
judgment, determining that the phrase, “which may be owned by
[the grantor]” unambiguously expressed the grantor’s intent to
reserve an undivided one-fourth mineral interest in itself. Id. ¶ 7.
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The court of appeals affirmed the trial court’s ruling based on the
construction given by the trial court. Id. ¶ 8.

Editor’s Note: The reporter’s law firm represented Samson
Resources Co. in the Chaparral case.

P A C I F I C  N O R T H W E S T  —  

M I N I N G

C A R L I N  A .  Y A M A C H I K A

—  R E P O R T E R  —

COUNTY IS ENTITLED TO ADOPT MORE RESTRICTIVE

LEGISLATION CONCERNING MINING IN EXCLUSIVE FARM

USE ZONES

Delta Property Co. v. Lane County, 352 P.3d 86 (Or. Ct.
App. 2015), involved cross-petitions for judicial review of an
order by the Oregon Land Use Board of Appeals (LUBA). Delta
Property Company, LLC (Delta) applied for a special permit to
expand its aggregate and gravel mining operation into an area
(Expansion Site) zoned for exclusive farm use (EFU). Id. at 87.
The Expansion Site was located in a rural part of Lane County
near the City of Eugene—outside of the County’s Rural
Comprehensive Plan (RCP) area, but inside the territory covered
by the Metropolitan Area General Plan (Metro Plan). Id. The
County denied Delta’s application on the basis that the Expansion
Site was not on the County’s Goal 5 inventory of “significant
aggregate resources” under the RCP, as required by Lane County
Land Use and Development Code (LC) 16.212(4)(y)(ii). 352 P.3d
at 91. LUBA affirmed the denial of the permit, but determined in
a de novo review that the Expansion Site is on an inventory of
significant aggregate resources in the Metro Plan. Id. at 98.

In the first petition for review, Delta contended that LUBA
erred when it accepted the County’s proffered interpretation of its
ordinance, LC 16.212(4)(y)(ii), which provides that mining is
allowed on EFU-zoned land so long as the site is included on an
inventory in the County’s RCP. 352 P.3d at 91. The County
interpreted such ordinance as requiring the Expansion Site to be
listed on an inventory in its RCP, regardless of whether it was
listed on another acknowledged comprehensive plan such as the
Metro Plan, notwithstanding the fact that the Expansion Site was
not within the RCP territory. Id. at 87, 92. Delta argued that a
state statute provides that a permit for mining of aggregate on
EFU-zoned land may be issued “if the proposed mining site is ‘a
site included on an inventory in an acknowledged comprehensive
plan.’” Id. at 91 (quoting Or. Rev. Stat. § 215.298(2)). Delta
contended that the Expansion Site was on an inventory of
significant resources under the Metro Plan and thus the County
was required to approve its permit despite its absence on an
inventory of the RCP. Id. LUBA and the court disagreed, finding
that the County was entitled to control the EFU zoning more
stringently and the County’s interpretation of its own ordinance
was plausible. Id. at 93. The denial of Delta’s permit was
therefore upheld.

In the second petition for review, the County and two
intervenors contended that LUBA erred in determining that the
Expansion Site is on an inventory of significant aggregate

resources in the Metro Plan. Id. at 98. The County had concluded
that the Expansion Site was not on the Metro Plan’s inventory, but
LUBA failed to give the County’s interpretation of the Metro Plan
deference and reviewed the matter de novo. Id. at 100–02. The
court disagreed with LUBA’s standard of review and remanded
the case to LUBA “to conduct an analysis that gives due deference
to the [C]ounty’s interpretation of the Metro Plan.” Id. at 104.

P E N N S Y L V A N I A  —  M I N I N G

J O S E P H  K .  R E I N H A R T

S E A N  M .  M C G O V E R N

A B I G A I L  F .  J O N E S

—  R E P O R T E R S  —

PADEP CITIZENS ADVISORY COUNCIL COMMENTS ON

ACT 54 REPORT

As we reported previously, in December 2014 the Pennsylva-
nia Department of Environmental Protection (PADEP) released
the fourth report in a series that details the effects of underground
mining on structures and water resources from 2008 to 2013. See
PADEP, “The Effects of Subsidence Resulting from Underground
Bituminous Coal Mining, 2008-2013” (Dec. 30, 2014); Vol.
XXXII, No. 1 (2015) of this Newsletter. Pennsylvania’s Act 54,
which amended the Bituminous Mine Subsidence and Land
Conservation Act, requires PADEP to present a report every five
years that analyzes the effects of deep mining, including longwall,
pillar recovery, and traditional room-and-pillar mining techniques,
on subsidence and water resources. 52 Pa. Stat. Ann. § 1406.18a.
The report is prepared by University of Pittsburgh faculty in
conjunction with PADEP.

PADEP’s Citizens Advisory Council (CAC) is a group of
citizens created in 1971 that provides advice on environmental
matters to PADEP, the Governor, and the Pennsylvania General
Assembly. Four CAC members also sit on the Mining and
Reclamation Advisory Board (MRAB), which advises PADEP on
surface coal mining and reclamation matters. The CAC performed
a review of the Act 54 report, including a review of written
comments provided by the public, and made a series of final
recommendations regarding the report at its July 21, 2015,
meeting. See CAC, “Comments on the Effects of Subsidence
Resulting from Underground Bituminous Coal Mining, 2008-
2013” (July 21, 2015).

The CAC’s 24 recommendations relate to proposed changes
to Act 54 itself and PADEP’s implementing regulations, as well
as to PADEP’s permitting procedures, policies, public engage-
ment process, and the allocation of PADEP resources to Act 54
implementation. The recommendations conclude with a list of
questions for PADEP related to the report and future Act 54
implementation. Many of the CAC’s recommendations would
impose additional burdens and costs on the mining industry.
For example, the CAC recommends that the General Assembly
and PADEP reconsider (and likely expand) the “rebuttable
presumption zone” in Act 54 that establishes the area over which
impacts to water supplies are legally presumed to be due to a
particular mining operation. Id. at 1–2 (citing 52 Pa. Stat. Ann.
§ 1406.5b(c)). In addition, the CAC recommends that the General
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Assembly reconsider (and potentially extend) the two-year statute
of limitations on water supply claims and reconsider whether
PADEP should be notified about water supply complaints at the
same time the water user notifies the mine operator. Id. at 2 (citing
52 Pa. Stat. Ann. § 1406.5a(b)). One recommendation focused on
the effect of longwall mining on water resources and suggested
that the MRAB review Pennsylvania mining regulations with a
“focus” on longwall techniques. Id. at 2–3. The CAC expressed
concerns about whether the current permitting process is adequate
to assess the probability of subsidence and wetland impacts, and
to ensure that appropriate conditions are in place to minimize
subsidence. Id. at 3–4. Two recommendations suggested that
mining permit fees be increased if necessary to provide additional
resources for improvements to the Bituminous Underground
Mining Information System (BUMIS) Database and for additional
staff to support the Active and Abandoned Mining Program. Id.
at 4. Two of the recommendations suggest that PADEP incorpo-
rate provisions in certain technical guidance documents into
enforceable regulations. Id. at 3.

Whether the General Assembly and the PADEP intend to act
upon the CAC’s recommendations is not known at this time.

SENATE PASSES BILL TO ALLOW THE USE OF TREATED COAL

MINE WATER FOR OIL AND GAS WELL DEVELOPMENT

On June 25, 2015, the Pennsylvania Senate passed a bill that
would clarify the scope of environmental liability for both mining
and oil and gas operators when treated mine water is used for the
development of an oil or gas well. See Treated Mine Water Act,
S. 875, 199th Leg., Reg. Sess. (Pa. 2015) (SB 875). The bill was
subsequently sent to the House of Representatives for consider-
ation. On July 22, the House amended the bill and referred it to its
appropriations committee.

Generally, SB 875 provides that coal mine operators who
provide “treated mine water” for use in oil or gas well develop-
ment will be immune from liability arising out of the use of the
water, so long as: (1) the treated mine water is used outside the
boundaries of the permitted mining site, and (2) the mine operator
is not the same person using the water for oil or gas well develop-
ment. Id. § 4(a). Similarly, the entity acquiring treated mine water
for use in oil or gas well development will be “immune from
liability for the treatment or abatement of the mine drainage or
mine pool water . . . .” Id. § 4(b).

In 2014 a similar bill was considered, but it was not passed
by the Senate. See S. 411, 197th Leg., Reg. Sess. (Pa. 2013).
Unlike the prior version, SB 875 applies only to treated mine
water, defined as “water from an active or closed coal mine that
is treated by a mine operator under a permit issued by the
[PADEP].” SB 875 § 3. In almost all cases, the treated mine water
would therefore meet National Pollutant Discharge Elimination
System (NPDES) permit standards prior to use. The bill is
expected to allow for water transfers that are potentially beneficial
to both mining and oil and gas operations, and to reduce freshwa-
ter use by the oil and gas industry. There has been a split reaction
from environmental groups. While some environmental groups
support the bill as a means of encouraging mine drainage cleanup
and reducing freshwater usage by the oil and gas industry, others
oppose the bill based on general objections to the use of mine
drainage water in oil and gas well development.

P E N N S Y L V A N I A  —  

O I L  &  G A S

K E V I N  M .  G O R M L Y

—  R E P O R T E R  —

FEDERAL DISTRICT COURT APPLIES PENNSYLVANIA LAW

TO FIND THAT PROTECTION OF A STORAGE FIELD ON A

NEIGHBORING PROPERTY WAS SUFFICIENT TO EXTEND THE

LEASE

On July 27, 2015, the U.S. District Court for the Western
District of Pennsylvania concluded that a lease that provided for
the protection of gas storage on adjoining and neighboring lands
was still in effect. See Mason v. Range Res.-Appalachia LLC, No.
12-369, 2015 WL 4531299 (W.D. Pa. July 27, 2015), appeal
docketed, No. 15-3000 (3d Cir. Aug. 20, 2015).

In 1961, the prior owners of approximately 165 acres in
Washington County, Pennsylvania entered into a lease with the
Manufacturers Light and Heat Company in which the lease would
remain in force for a primary term of 10 years and would continue
as long thereafter as a portion of the land is operated by the lessee
(1) in search for oil or gas; (2) in production of oil or gas; (3) for
the storage of gas by injection, either by the lessee alone or
conjointly with neighboring lands; or (4) for the protection of any
gas stored. Id. at *5. The property was used for the protection of
gas stored in a gas field located on neighboring property (Donegal
Storage Field) during the 10-year primary term of the lease and
has been continually used for the protection of stored gas since
1961. Id. at *6.

In 1984, 151 acres of the 165-acre property subject to the
1961 lease were purchased by Sherry L. Mason and her former
husband, and rental payments were paid under the 1961 lease. Id.
at *3. The plaintiffs, Rugh A. and Sherry L. Mason, were married
in 2001. Id. In 2007, the Masons signed an oil and gas lease with
Range Resources-Appalachia LLC (Range) for a primary term of
three years. Id. at *7. After the expiration of the 2007 lease, the
Masons tried to secure a lease with other oil and gas companies
but were unsuccessful due to a cloud on the Masons’ property
from the 1961 lease. Id. at *8. The Masons brought the instant
action asserting that “the 1961 lease expired before they acquired
the property or, alternatively, a novation extinguished the 1961
lease.” Id. at *1.

During a three-day bench trial the parties presented expert
testimony regarding the terms of the lease and the history and
development of oil and gas in Pennsylvania. Id. at *9–12. In
particular, one of the defendants’ expert witnesses opined that the
1961 lease contained many of the characteristics of a dual purpose
lease. Id. at *10. Specifically, the expert “opined that the 1961
lease has ‘four limitations’: (1) searching for oil and gas,
(2) producing oil and gas, (3) storing oil and gas, or (4) protecting
underground storage of gas.” Id. at *11. Any of these would allow
the lease to continue into the secondary term. Id. at *10.

Under applicable Pennsylvania law, the district court
addressed a previously undecided issue, “whether protection of
stored gas alone can extend a lease beyond the primary term.” Id.
at *17. Following the rationale of permitting the lease to continue
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for the storage of gas, the district court found that a lease could
continue for the protection of stored gas. Id. at *18. “Use of the
leased premises for protection of storage, like use for storage,
does not require a well to be drilled and would not entitle the
lessor to production or per well royalties. In both cases the only
payment would be the annual acreage rental.” Id. As the Mason’s
property was continually used as part of the Donegal Storage
Field for the protection of stored gas, “the lease continued into the
secondary term and did not terminate in 1971.” Id.

Additionally, the district court found that the 2007 lease with
Range did not create a novation as there was no evidence that the
parties intended to extinguish and replace the 1961 lease. Id. at
*22. Accordingly, the district court entered judgment in favor of
the defendants and declared that the Masons were not the sole
owners of the oil and gas production rights associated with their
land. Id.

JOINT TENANCY WITH RIGHT OF SURVIVORSHIP NOT

SEVERED BY THE INCLUSION OF SPOUSES AS GRANTORS OF

SURFACE ESTATE

In a case involving oil, gas, and mineral rights for the
subsurface estates of several parcels of property located in Potter
County, Pennsylvania, the Superior Court of Pennsylvania held
that summary judgment was properly granted to Evelyn H.
Bastian as owner of the entire subsurface estate. See Bastian v.
Sullivan, 2015 PA Super 123, 117 A.3d 338.

Through a series of transfers, including the transfer of the
surface estate in which spouses were named as grantors on the
deeds, Marilyn Y. Sullivan, Russell W. Rees, and Paul F. Rees
(collectively, Appellants) contended that they owned title to the
subsurface estate for 50% of the property, while Bastian claimed
title to the entire subsurface estate as the heir of the final survivor
of a joint tenancy with right of survivorship. 117 A.3d at 341. “On
August 7, 2006, Appellants entered into an oil and gas lease for
that half interest with Anadarko E & P Company, LP
(Anadarko).” Id. at 342. On August 30, 2011, Bastian leased his
alleged 100% interest in the same subsurface estate to Victory
Energy Corporation (Victory). Id. In order to assert his interest
over the subsurface estate, “Bastian filed a complaint against
Appellants with counts for declaratory judgment, quiet title, and
special injunctive relief.” Id. On cross-motions for summary
judgment, the trial court granted Bastian’s motion and denied
Appellants’ motion, and declared Bastian the exclusive owner of
the subsurface estate. Id.

Preliminarily, the superior court determined that Anadarko
and Victory were not indispensable parties in this case, because
the parties with positions essential to the case, Bastian and
Appellants, were already part of the case. Id. at 344. As to the
merits of the case, the trial court concluded that there was no
indication in any of the deeds that the grantors intended to
terminate the joint tenancy with right of survivorship that
provided the oil, gas, and mineral rights to Bastian as heir. Id. at
345. The trial court found that “the inclusion of the spouses as
grantors on a deed transferring a portion of the surface estate
[does not establish] an ‘affirmative step’ that amounts to an act
that is ‘of sufficient manifestation’ of the intent to create a tenancy
in common for the subsurface estate.” Id. (emphasis omitted)
(quoting In re Estate of Quick, 905 A.2d 471, 475 (Pa. 2006)). In

fact, the court found that all the deeds contained explicit language
to except and reserve rights to the subsurface estate, which
indicated the original intent was to except the subsurface estate
and retain the nature of the estate. Id.

Thus, the superior court affirmed that the transfers of the
surface estate did not impact the subsurface estate and the clause
in the deeds created an exception that retained in the grantors
ownership of the oil, gas, and mineral rights. Id. at 346.

OPINION TESTIMONY OF LESSEE FOUND NOT CREDIBLE TO

ESTABLISH PRODUCTION IN MARKETABLE QUANTITIES

On July 7, 2015, in a non-precedential opinion, the Superior
Court of Pennsylvania affirmed the trial court’s finding that the
lessee’s opinion testimony was not credible and, therefore, that the
lessee breached the terms of the oil and gas lease. See Fisher v.
Powell, No. 1689 WDA 2014 (Pa. Super. Ct. July 7, 2015)
(unreported).

In 2006, Donovan L. Powell entered into a lease for the oil
and gas of the heirs to the oil and gas rights over 295.179 acres in
Greene County, Pennsylvania (collectively, Lessors). Fisher, slip
op. at 1–2. Paragraph three of the lease stated that the lease shall
become null and void unless a well was placed into production on
the premises within 12 months from the date of execution. Id. at
2. In addition, the lease required that a second well must also be
placed into production under the same terms within the second 12
months of the primary term. Id.

Although it was uncontroverted that Powell did not drill
any new wells on the property, Powell contended that his
reconditioning of an old well and a methane drainage borehole
were sufficient to satisfy the lease requirements. Id. at 4. In 2012,
after approximately six years of unpaid royalty payments, the
Lessors filed a quiet title action claiming that there was only one
well on the property as the borehole was not a well, and even
if the borehole was deemed a well, it was not producing in
marketable quantities. Id. at 10–11. On August 5, 2014, the trial
court found Powell in default of his obligations under the lease by
failing to produce a second well within the second 12 months of
the term and concluded the lease was null and void. Id. at 5.

On appeal, the superior court affirmed the trial court’s
decision and found that it had not abused its discretion in
assessing Powell’s credibility or lack thereof. Id. at 10. Under the
legal maxim of falsus in uno, falsus in omnibus, which means
false in one thing, false in everything, the trial court rejected
Powell’s opinion that the borehole was capable of producing gas
in paying quantities. Id. at 10–11. Specifically, the trial court
noted that in Powell’s affidavit he swore that there was a pipeline
connecting the wells to within 25 feet of a gathering pipeline,
while at trial he testified that no such connection had yet been
made. Id. at 9. Thus, Powell’s opinion was found to be
untrustworthy. Id. at 10. Further, the superior court affirmed the
trial court’s finding that Powell was not acting in good faith, and
therefore breached the terms of the lease. Id. at 11.

SUPERIOR COURT AFFIRMS LACK OF BREACH OF CONTRACT

WHERE WELL PLACED ON NEIGHBORING PROPERTY

On appeal to the Superior Court of Pennsylvania, the court
affirmed, in a non-precedential decision, defendants Atlas Noble,
LLC, Atlas Resources, LLC, and Chevron Appalachia, LLC’s
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(collectively, Atlas) motion for summary judgment, and denied
plaintiff Norm’s, Ltd.’s (Norm’s) partial motion for summary
judgment. See Norm’s, Ltd. v. Atlas Noble, LLC, No. 1377 WDA
2014 (Pa. Super. Ct. May 8, 2015) (unreported).

The dispute arose out of an oil and gas lease that Norm’s
entered into with Atlas on November 29, 2000, to allow Atlas to
drill wells on and extract resources from Norm’s’ 99 acres of
property located in Mercer County, Pennsylvania. Norm’s, slip
op. at 1–2. In 2001, Atlas consolidated Norm’s’ oil and gas lease
with a neighbor’s 40 acres of land to create a single drilling unit
of 50 acres. Id. at 3. A well was placed on the neighbor’s property
and Norm’s began receiving monthly royalty payment checks
based on the production of the well. Id. at 3–4.

On September 19, 2012, Norm’s initiated a lawsuit seeking
rescission of the oil and gas lease, damages, and attorneys’ fees
due to an alleged breach of the oil and gas lease by (1) failing to
get Norm’s’ approval for placing the well on a neighboring
property, and (2) failing to develop the entire 99 acres. Id.
However, the superior court found that Norm’s’ breach of
contract claim for failure to obtain Norm’s’ approval or consent
on the final location of the well was subject to a four-year statute
of limitations and therefore time-barred. Id. at 7 (citing 42 Pa.
Cons. Stat. Ann. § 5525(a)(7)). Furthermore, the superior court
found that Atlas was not equitably estopped from invoking the
statute of limitations because there was no evidence of fraud or
concealment and Norm’s was clearly on notice that oil and gas
was being produced from its property through the payment of
royalty checks since 2002. Id. at 8–9.

The superior court also maintained that Atlas did not breach
the implied covenant to develop, despite only including 10 of the
99 acres from Norm’s’ property in the drilling unit. As the lease
agreement language provided that Norm’s would be compensated
through a “delay rental” fee even if Atlas was not extracting oil or
gas, which could continue indefinitely as long as these payments
were being made, the superior court would not impose an implied
duty to develop. Id. at 10–11. The court also noted that “[t]o the
extent that Norm’s is arguing Atlas has a duty to completely
develop and extract all exploitable resources on the leased
premises, there is no provision of the Lease that imposes such a
duty and we will not imply it for the above reasons.” Id. at 11.
Accordingly, Norm’s could not recover on a breach of implied
duty to develop where at least a portion of the property had been
developed and provided Norm’s with royalty payments. Id.
at 11–12.

REPRESENTATIVE VITALI’S REQUEST FOR INFORMATION

FROM THE DCNR UPHELD

On appeal from an order of the Pennsylvania Office of Open
Records (OOR), the Commonwealth Court of Pennsylvania
affirmed in part, and vacated and remanded in part, the OOR’s
grant of Honorable Greg Vitali’s (Representative Vitali) request
to the Pennsylvania Department of Conservation and Natural
Resources (DCNR) for records. See Pa. Dep’t of Conservation &
Natural Res. v. Vitali, No. 1013 C.D. 2014 (Pa. Commw. Ct. July
7, 2015) (unreported).

On March 5, 2014, Representative Vitali submitted a records
request to the DCNR under the Right-to-Know Law, 65 Pa. Stat.
Ann. § 67.708, and sought “all DCNR records from October

2010, until the date of his request that related to Governor Tom
Corbett’s budget proposal to raise $75 million dollars through
non-surface impact drilling on Commonwealth-owned land,” as
well as a number of requests for specific records. Vitali, No. 1013
C.D. 2014. By letter dated April 11, 2014, the DCNR granted
Representative Vitali’s request for records showing the mineral
rights owned by the Commonwealth in state parks and “partially
granted the request of records that related to the environmental
impacts of drilling on already leased Commonwealth land and/or
DCNR’s ongoing monitoring program.” Id. As to the remaining
records requested, the DCNR interpreted Representative Vitali’s
request as overly broad, overly expansive, and not sufficiently
specific, and therefore denied it. Id.

Representative Vitali appealed the denial to the OOR on
April 22, 2014. The OOR found that Representative Vitali’s
request was sufficiently specific to enable the DCNR to
respond and that DCNR’s interpretation of his request was not
reasonable, as it narrowed the scope in such a way as to
completely change the nature of the request. The DCNR
petitioned for reconsideration on June 6, 2014, and subsequently
appealed the OOR’s decision to the commonwealth court. Id.

The DCNR asserted that the OOR erred when it determined
the request was sufficiently specific, did not provide the DCNR 
with the opportunity to raise objections, did not consider the
DCNR’s affidavit attached to its petition for reconsideration, and
did not afford third parties with potentially direct interests to
assert an exemption. Akin to the OOR’s decision, the common-
wealth court found that Representative Vitali’s requests were
sufficiently specific as the requests were limited to a specific time
frame and related to a very specific subject matter. Additionally,
the court found that the DCNR waived its right to raise objections
and that the OOR was not required to contemplate new evidence
submitted in a motion for reconsideration. Id.

However, the commonwealth court determined, and the OOR
agreed in its amicus brief, that it would be fundamentally unfair
to third parties to be penalized for the DCNR’s inaction when
they were not notified that the requested records might contain
their confidential proprietary information. Id. Accordingly, the
commonwealth court held that the matter would be remanded to
the OOR to allow the third-party companies the opportunity to
submit evidence concerning the exemption for records under the
Right-to-Know Law. Id.

SHUT-IN ROYALTY PAYMENTS FOUND TO PROPERLY EXTEND

AN OIL AND GAS LEASE

On June 18, 2015, the U.S. District Court for the Middle
District of Pennsylvania granted the lessees’ motions for summary
judgment, finding that the lease was properly extended through
the making of shut-in payments to the lessor. See Horton v.
Chesapeake Appalachia, LLC, No 3:13-cv-01364, 2015 WL
3793250 (M.D. Pa. June 18, 2015).

Originating in the Court of Common Pleas of Bradford
County, the plaintiffs filed a complaint seeking a declaratory
judgment regarding the oil and gas lease they held on their 157
acres of land. Id. at *1. The lease was for a defined primary term,
and could be extended beyond the primary term if certain
conditions specified in the lease were satisfied. Id. at *4. One of
the terms of the lease that allowed the lease to be extended beyond
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the primary term was specified in paragraph 12, titled “Shut-In
Royalty.” Id. The lease also provided for pooling, which allowed
the property to be grouped together with a number of other leased
properties. Id.

Prior to the expiration of the primary term, the lease was
placed into a pool and a well was drilled on a neighboring
property, which was also part of the same unit. Id. at *5.
However, because there was no available pipeline through which
the gas from the well could be transported, the lessees shut in the
well and issued shut-in royalty payments to the plaintiffs. Id. at
*9. Approximately a year later, the lessees connected the well to
a pipeline and began producing natural gas from the well. Id. The
lessees proceeded to tender production royalty checks to the
plaintiffs and continued to make all required royalty payments. Id.
at *6. Nevertheless, the plaintiffs brought an action seeking a
declaration that the lease had expired.

Based primarily on Messner v. SWEPI, LP, No. 4:13-cv-
00014, 2013 WL 4417723 (M.D. Pa. Aug. 14, 2013), aff’d, 574
F. App’x 96 (3d Cir. 2014), the district court found, under
Pennsylvania law, that the well was shut in for a period of time
and the required shut-in payments were made to the plaintiffs.
Horton, 2015 WL 3793250, at *6. Accordingly, pursuant to the
clear lease provisions, the lessees were expressly allowed to
maintain and extend the lease past the primary term through shut-
in payments, and the lessees properly complied with these
provisions to extend the lease. Id. at *10.

THIRD CIRCUIT APPLIES SUPREME COURT ANSWER TO

PETITION FOR CERTIFICATION AND DENIES ALTERNATIVE

THEORIES OF RELIEF

After resolution of a certified issue of first impression in the
Supreme Court of Pennsylvania, the U.S. Court of Appeals for the
Third Circuit found that the Supreme Court of Pennsylvania’s
opinion effectively resolved the sole issue on appeal and affirmed
that the U.S. District Court for the Middle District of Pennsylva-
nia properly granted summary judgment against Cabot Oil & Gas
Corporation’s (Cabot) counterclaim. See Harrison v. Cabot Oil &
Gas Corp., 608 F. App’x 128 (3d Cir. 2015), aff’g 887 F. Supp.
2d 588 (M.D. Pa. 2012); see also Harrison v. Cabot Oil & Gas
Corp., 110 A.3d 178 (Pa. 2015); Vol. XXXII, No. 2 (2015) of
this Newsletter.

Despite Cabot’s acknowledgment that, in light of the Penn-
sylvania Supreme Court’s decision, it could not prevail on its
theory that pursuit of declaratory relief challenging the validity of
a lease amounts to an affirmative repudiation of such lease, Cabot
argued that its counterclaim could nonetheless succeed on any one
of a number of equitable theories. Harrison, 608 F. App’x at 129.
The Third Circuit determined that Cabot’s counterclaim was
“based solely, and explicitly, on a theory of repudiation,” and
therefore, other theories of relief were not properly before the
Third Circuit. Id. Thus, the Third Circuit affirmed the district
court’s order prohibiting the equitable extension of the lease term
due to the alleged repudiation. Id.

S O U T H  D A K O T A  —
M I N I N G

D W I G H T  G U B B R U D

—  R E P O R T E R  —

STATE REQUIREMENTS FOR STAKING LODE MINING CLAIMS

DO NOT APPLY TO LOCATION OF PLACER MINING CLAIMS

On April 6, 2007, GCC Dacotah, Inc. (GCC) placed one
discovery monument containing location notices for 14 placer
mining claims on the northeast corner of 280 acres. Each mining
claim covered 20 acres. That same day, GCC signed and recorded
the claims with the county register of deeds. See Pete Lien &
Sons, Inc. v. Zellmer, 2015 SD 30, ¶ 5, 865 N.W.2d 451.

Pete Lien & Sons, Inc. (PLS) subsequently posted notices of
location certificates on 14 placer mining claims that covered some
of the same 280 acres claimed by GCC. PLS marked each 20-acre
claim with corner, center-side, and center-end posts as required
for lode claims under South Dakota law, and attached location
notices to discovery monuments at each claim. Id. ¶ 6 (citing S.D.
Codified Laws § 45-4-3).

Both GCC and PLS claimed the right to the same claims. 
GCC alleged that only one monument is required to locate placer
claims and that the single notice of 14 claims gave actual notice
of the claims. Id. ¶ 7. GCC also argued that “anyone trying to
claim the same mineral rights had constructive notice of GCC’s
claims because the claims were filed with the county register of
deeds.” Id. PLS alleged that GCC failed to follow federal and
state law to properly locate placer mining claims. Id.

A majority of the South Dakota Supreme Court ruled that
state law requirements for locating lode claims by staking and
monumenting each corner, center sides, and center ends did not
apply to placer mining claims. Id. ¶ 37 (Zinter, J., concurring in
the result on all claims except one). To locate a placer mining
claim, a claimant is required to simply “[p]ost the notice of
location in a conspicuous place on the claim or site.” Id. ¶ 38
(alteration in original) (emphasis omitted) (quoting 43 C.F.R.
§ 3832.11(c)(3)). Because GCC only posted a location notice on
one claim, however, GCC was only entitled to priority on that
claim. Consequently, 13 of GCC’s claims failed and the court
ruled that PLS had properly located its claims in the same area.
Id. ¶ 40.

S O U T H  D A K O T A  —
O I L  &  G A S

D W I G H T  G U B B R U D

—  R E P O R T E R  —

MINERAL OWNER HAS THE RIGHT TO ELECT TO

PARTICIPATE WHEN A POOLING ORDER IS ISSUED AFTER

WELL HAS BEEN DRILLED

Linda Golden owned a mineral interest in a 960-acre spacing
unit in Harding County, South Dakota. On June 25, 2013, Luff
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Exploration Co. (Luff) offered to lease Golden’s mineral interest
and explained that Golden would be responsible for risk
compensation if she refused to lease her interest. Golden did not
respond to this offer. See In re Luff Exploration Co., 2015 SD 27,
864 N.W.2d 4.

On July 17, 2013, Luff disclosed an estimated cost of drilling
and provided Golden with an authorization for expenditure in the
event Golden elected to participate. 2015 SD 27, ¶ 5. In the
alternative, Luff increased its offer to lease Golden’s mineral
interest. Luff requested Golden make her election within 30 days
and again warned that it would seek risk compensation if she did
not lease or elect to participate in the well. Id. The next day,
Golden emailed Luff explaining that she wanted to “continue [her]
status as an unleased mineral interest [owner].” Id. ¶ 6 (second
alteration in original).

Luff petitioned the South Dakota Board of Minerals and
Environment (Board) for a compulsory pooling order on July 23,
2013, and began drilling a well on July 28, 2013, before a
compulsory pooling order was issued. Id. ¶ 7. Golden intervened
to contest the compulsory pooling order a month after drilling
started. Id. ¶ 8. Prior to the Board’s hearing, the oil well had been
successfully drilled but had not been made operational. Id. After
the hearing, the Board issued a compulsory pooling order and
found that a 100% risk penalty should be paid by Golden. Id.
¶ 11. The order did not set a time and manner for Golden to elect
to participate in the well. Id.

The circuit court affirmed the Board’s decision. Golden
appealed to the South Dakota Supreme Court “arguing that the
Board erred in not ordering a time and manner in which Golden
could elect to participate in the well” and that “she should not be
subject to risk compensation.” Id. ¶ 12.

The supreme court reversed and ruled that state law required
the pooling order to include a time and manner for Golden to elect
to participate. Id. ¶ 15 (citing S.D. Codified Laws § 45-9-32). The
court noted that a compulsory pooling order can “only be issued
after a hearing in cases where an owner has objected,” so even
though this ruling allows Golden to know the results of the
drilling before making her election, “any advantage Golden
obtained by knowing the results of the drilling accrued only
because Luff elected to drill before it obtained a pooling order.”
Id.

T E X A S  —  O I L  &  G A S

W I L L I A M  B .  B U R F O R D

—  R E P O R T E R  —

IMPLIED ROAD EASEMENT REQUIRES CONTINUED NECESSITY

Oil and gas title practitioners frequently encounter the
question of the lessee’s right of access to the lease where there is
no public road crossing or abutting the leased premises. Hamrick
v. Ward, 446 S.W.3d 377 (Tex. 2014), may make the task of
proving the existence of an implied easement somewhat more
difficult.

Paul Bourgeois acquired a 41.1-acre tract in 1936 and
constructed a dirt road along its eastern edge, providing access to

the interior of the land from a public thoroughfare, Richardson
Road. In 1953 he conveyed two acres of the land to Alvin and
Cora Bourgeois, who used the dirt road as access to their land.
Tom and Betsey Ward succeeded to the ownership of the two-acre
tract in 2004. Id. at 379. By that time the rest of the 41.4 acres
was undergoing residential development, and two lots that the dirt
road crossed were sold to David and Maggie Hamrick and to Sue
and Steve Bertram, respectively (collectively, Hamricks). Id. at
380. When the Wards sought to improve the road and use it as
access to their two acres for the construction of a new home, the
Hamricks sued to enjoin the Wards from doing so. Although
the Wards were able to gain alternative access and complete
their construction, they pursued a counterclaim for a judgment
declaring an implied easement across the rear of the Hamricks’
lots between the Wards’ two-acre tract and Richardson Road. The
trial court granted the Wards’ motion for summary judgment, and
the court of appeals found that the Wards’ summary judgment
evidence sufficiently established the existence of the easement,
although it remanded the case for consideration of the fact issue
of whether the Hamricks were bona fide purchasers without
notice. Id. The supreme court reversed, holding that the Wards
had not shown a continued necessity to use the old dirt road.

“Under Texas law,” the court observed, “implied easements
fall within two broad categories: necessity easements and prior
use easements.” Id. at 381. “[T]he unqualified use of the general
term ‘implied easement,’” though, “has sown considerable con-
fusion because both [varieties] are implied and both arise only
from the severance of a previously unified parcel of land.” Id. The
court in this case clarified that “a party claiming a roadway
easement to a landlocked, previously unified parcel must pursue
a necessity easement theory.” Id. at 382.

“[A] necessity easement results,” the court explained, “when
a grantor, in conveying or retaining a parcel of land, fails to
expressly provide for a means of accessing the land.” Id. To
successfully assert a necessity easement, in addition to showing
unity of ownership prior to severance, the party claiming the
easement must demonstrate that (1) the claimed access is a
necessity and not a mere convenience, and (2) the necessity
existed at the time the two estates were severed. Id. Such an
easement, the court emphasized, exists only so long as no other
access exists, i.e., only until it ceases to be necessary. Id.

A prior use easement likewise requires unity of ownership of
the dominant and servient estates at the time of severance. Other
elements are that (1) “the use of the claimed easement was open
and apparent at the time of severance”; (2) “the use was
continuous, so the parties must have intended that its use pass by
grant”; and (3) “the use must be necessary to the use of the
dominant estate.” Id. at 383. “[T]o establish a prior use easement
implied by reservation, a party must establish strict necessity with
respect to the easement claimed,” although this rule may not apply
if the easement is implied in a grant of the dominant estate. Id.
“Unlike necessity easements, which are implied out of the desire
to avoid the proliferation of landlocked—and therefore,
unproductive—parcels of land, the rationale underlying the
implication of an easement based on prior use is not sheer
necessity.” Id. Instead, it is based on a presumption that the
parties contracting for the sale of property did so with a view to
conditions that openly and visibly existed at the time. Id.
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Because roadways typically are more significant intrusions on
servient estates than are other varieties of easements, the court
opined, they should be subject to the less forgiving proof require-
ments for necessity easements (strict and continuing necessity). Id.
at 384. By contrast, according to the court, other kinds of
improvements at issue in cases upholding prior use easements
(e.g., water lines, sewer lines, and power lines), which tend to
involve more modest imposition on servient estates, have not
always required continued strict necessity. Id. For such improve-
ments the court will instead “carefully examine the circumstances
existing at the time of the severance to assess whether the parties
intended for continued use of the improvement.” Id.

Because the Wards had been granted summary judgment on
the basis of their establishment of a prior use easement but were
restricted by the court’s holding to pursuit of a necessity
easement, the court remanded the case for a new trial. Id. at 385.

“COST-FREE” OVERRIDING ROYALTY INTEREST HELD FREE

OF POST-PRODUCTION COSTS

Chesapeake Exploration, L.L.C. v. Hyder, No. 14-0302, 58
Tex. Sup. Ct. J. 1182, 2015 WL 3653446 (Tex. June 2, 2015),
construed an unusual provision of an oil and gas lease between the
Hyder family, as lessors, and Chesapeake Exploration, L.L.C.
(Chesapeake), the owner of the lessee’s interest, covering 948
acres of land that produced natural gas from the Barnett Shale
formation in North Texas. In addition to provisions for royalty of
25% of the market value at the well of all oil and other liquid
hydrocarbons produced and 25% of the price received by the
lessee from the sale of gas, the lease called for “a perpetual, cost-
free (except only its portion of production taxes) overriding
royalty of five percent (5.0%) of gross production obtained” from
directional wells drilled from the leased premises but bottomed on
other land. Id. at *1. The lease also gave the lessors the option to
take their royalty in kind and contained the disclaimer that “the
holding in the case of Heritage Resources, Inc. v. NationsBank,
939 S.W.2d 118 (Tex. 1996) shall have no application to the
terms and provisions of this Lease.” Hyder, 2015 WL 3653446,
at *1.

Chesapeake sold gas produced from the lease and also from
wells drilled from surface locations on land covered by the
lease and producing from other land to a marketing affiliate,
which paid a price based on proceeds received from third-party
sales less post-production costs such as those for gathering and
transportation. Id. at *2. Chesapeake paid the Hyders for their
overriding royalty after deducting the post-production costs; the
Hyders contended that Chesapeake should pay royalty on the
price received by its marketing affiliate without deduction of the
post-production costs. Id. The trial court rendered judgment for
the Hyders after a bench trial, and the court of appeals affirmed.
Id. The supreme court, in a 5-4 decision, affirmed the court of
appeals.

The court disagreed with the Hyders’ argument that the
requirement that the overriding royalty be “cost-free” could only
refer to post-production costs since an overriding royalty is by
nature free of production costs even if the instrument creating it
does not say so. Id. at *3. Drafters frequently specify that
overriding royalty interests do not bear production costs even
though it may be unnecessary to do so, the court pointed out. Id.

But notwithstanding that overriding royalty interests ordinarily
bear post-production costs under Texas law, Chesapeake was
required to show, the court went on, that the general term “cost-
free,” literally referring to all costs, nevertheless could not refer
to post-production costs here. Id.

The court rejected Chesapeake’s argument that the specificity
of the lease’s gas royalty provision in disallowing post-production
costs demonstrated that the parties did not have the same intention
with respect to the overriding royalty. The detail of the royalty
provision served only, if anything, to emphasize its cost-free
nature, according to the court, and the simple “cost-free” directive
for the overriding royalty achieved the same end. Id. at *4.
Although the Hyders could have chosen to receive their overriding
royalty production in kind and thus bear costs themselves, the
court then observed, they chose not to do so in the same manner
as they did for their lease royalty. Id. at *6.

The fact that the Hyders might or might not be subject to
postproduction costs by taking the gas in kind did not
suggest that they must be subject to those costs when the
royalty is paid in cash. The choice of how to take their
royalty, and the consequences, [were] left to the Hyders.
Accordingly, [the court] conclude[d] that “cost-free” in
the overriding royalty provision includes post-production
costs.

Id. at *4.

Interestingly, both the majority opinion and the four-justice
dissent concurred that the lease’s disclaimer of any application of
the Heritage Resources holding, that express wording disallowing
deduction of post-production costs was mere “surplusage” in a
lease basing gas royalty on market value at the well, should have
no bearing on the court’s determination of the meaning of “cost-
free” in this case.

Editor’s Note: The reporter’s law firm represented Chesa-
peake in this case.

PURCHASE AND SALE AGREEMENT HELD NOT TO HAVE

RESERVED TO SELLER THE RIGHT TO POST-SALE RECOVERY

OF BONUS PAID FOR INVALIDATED OIL AND GAS LEASES

INCLUDED IN SALE

The Texas Supreme Court in Plains Exploration &
Production Co. v. Torch Energy Advisors Inc., No. 13-0597, 58
Tex. Sup. Ct. J. 1115, 2015 WL 3653330 (Tex. June 12, 2015),
construed a 1996 purchase and sale agreement (PSA) between
Torch Energy Advisors Inc. (Torch), the seller, and Nuevo Energy
Co. (Nuevo), the purchaser, under which Torch sold and
conveyed to Nuevo its 50% interest in a group of federal oil and
gas leases on tracts in the Outer Continental Shelf off the
California shore.

The leases had been issued between 1968 and 1984 to Dr.
Burdette A. Ogle, who had assigned them to Torch. A series of
suspensions granted by the federal Minerals Management Service
kept the leases in effect without development. The leases were
subject to the Coastal Zone Management Act of 1972 (CZMA),
16 U.S.C. §§ 1451–1465, giving states adjoining offshore federal
leases a say in regulatory matters involving the leases’ exploration
and development. Plains, 2015 WL 3653330, at *1–2. A 1990
amendment to the CZMA required the federal government to



page 34 MINERAL LAW NEWSLETTER Vol. XXXII, No. 3, 2015

perform consistency determinations with respect to each activity
to be conducted in the coastal zone and enabled the state to seek
to enjoin activities it deemed objectionable. Id. at *2 (citing 16
U.S.C. § 1456). At the time of the 1996 PSA, the federal
government did not construe the 1990 CZMA amendment to
require consistency determinations for preexisting leases, and it
seems to have been generally expected that the leases would
eventually be capable of exploration and development. This
changed in 2002, when the State of California prevailed in
litigation upholding an injunction that effectively rendered
development of the leases impossible. Id. at *4 (citing California
v. Norton, 311 F.3d 1162 (9th Cir. 2002)).

In 2002 Nuevo and other lessees sued the federal government
in the U.S. Court of Federal Claims in a lawsuit referred to as the
Amber litigation after the name of the lead plaintiff. Id.; see
Amber Res. Co. v. United States, 538 F.3d 1358 (Fed. Cir. 2008),
aff’g 68 Fed. Cl. 535 (2005). The Amber litigation eventually led
to the plaintiffs’ recovery of some $1.1 billion in restitution of
bonus originally paid for the leases, of which Plains Exploration
& Production Co. (Plains), which had succeeded to Nuevo’s
interest, became entitled to more than $83 million for the
government’s repudiation of the Ogle leases. Plains, 2015 WL
3653330, at *4. The U.S. Court of Appeals for the Federal Circuit
held in upholding the Amber award that the 1990 CZMA
amendment had not constituted repudiation of the leases, because
the government and the lessees had operated for several years
under the assumption that the 1990 amendment did not apply, but
that the repudiation had occurred in 2001 when California
obtained its injunction that precluded development. Id. Torch then
demanded roughly $44 million of Plains’s recovery on the basis
that the right to restitution of the bonus paid for the leases had
been expressly excluded from its sale to Nuevo under the terms of
the 1996 PSA, and Torch filed suit when Plains refused. Id. On
appeal from a summary judgment for Plains, the court of appeals
determined the PSA ambiguous and remanded the suit to the trial
court. Id. at *5. The supreme court reversed, holding that the PSA
was not ambiguous and had not reserved to Torch the right to the
bonus recovery.

The sale by Torch to Nuevo had undisputedly included
Torch’s 50% interest in the Ogle leases. Torch contended, though,
that the PSA’s exclusion of certain “Excluded Assets” encom-
passed the right to Plains’s eventual bonus recovery. The PSA
defined “Excluded Assets,” in pertinent part, as follows:

(b) all claims and causes of action of [Torch] (i) arising
from acts, omissions or events, or damage to or
destruction of property, occurring prior to the Effective
Date [October 1, 1995], (ii) arising under or with respect
to any of the Contracts that are attributable to periods of
time prior to the Effective Date (including claims for
adjustments or refunds); . . . (g) all proceeds, income or
revenues (and any security or other deposits made)
attributable to (i) the Properties for any period prior to
the Effective Date, or (ii) any Excluded Assets . . . .

Id. at *6 (first alteration in original). The “Properties” were
generally the assets sold or conveyed, including the “Contracts,”
defined as all contracts and arrangements relating directly to the
Properties. Id. at *5–6. “The Amber judgment,” the court
observed, “indisputably arose from events after the contract’s

effective date,” but Torch contended that events occurring before
then also gave rise to the restitution claim, specifically the
payment of the lease bonus itself and the enactment of the 1990
CZMA amendment. Id. at *6.

The dispositive phrases of the PSA’s “Excluded Assets”
provision, in the court’s analysis, were “arising from,” “arising
under or with respect to,” and “attributable to,” and these were to
be afforded their plain meaning within the contract’s environment.
Id. at *7. These terms are broad, the court acknowledged, and
Torch argued for a simple “but for” causal connection in their
interpretation. Granting that the relevant contract terms could
reasonably incorporate a “but for” standard that would be met by
the original bonus payments and the 1990 CZMA amendment, the
court refused to view the words divorced from their surroundings.
“When viewed in context,” the court explained, “the broad causal
standard Torch endorses would produce a result that is illogical,
unreasonable, and inconsistent with the parties’ expressed intent.”
Id. at *10. The temporal limitations to which the relevant phrases
were tied and other contextual clues, the court agreed with Plains,
necessarily narrowed their scope and required that the pre-sale
occurrences must have a substantial-factor relationship to the
claims sought to be excluded. Id. at *11. There was no such
relationship here, the court concluded. Id. “The Amber judgment
[arose] from the bonus payments only in the theoretical sense
that there would be no leases to enforce without them.” Id. The
1990 CZMA amendment was more closely connected to the
Amber judgment, but it too lacked the requisite degree of
connectedness—its mere enactment did not breach or repudiate
the leases but merely imposed obligations and created a statutory
cause of action that might never have had any impact on the Ogle
leases. Id.

GAS CONTRACT CONSTRUED NOT TO AUTHORIZE

PURCHASER’S DEDUCTION OF COMPRESSION COST

In Kachina Pipeline Co. v. Lillis, No. 13-0596, 58 Tex. Sup.
Ct. J. 1105, 2015 WL 3653272 (Tex. June 12, 2015), the Texas
Supreme Court construed a contract for the sale of natural gas by
producer Michael D. Lillis to Kachina Pipeline Company, Inc.
(Kachina), the owner and operator of a gas gathering system.

Lillis began selling gas from his wells to Kachina in 2001 or
before. Kachina purchased the gas at delivery points near the
wells and transported it through its system for resale to Davis Gas
Processing (Davis) at one of Davis’s processing plants. Id. at *1.
In order to deliver gas into Davis’s high-pressure inlet, for which
it could receive a better price, Kachina first installed a compressor
on its pipeline in 2003 and additional compression in 2007. Lillis
and Kachina entered into a new contract governing the sale of the
gas in 2005. Kachina bought Lillis’s gas pursuant to the contract
and deducted from the price it paid Lillis’s pro rata share of the
cost of operating its compressors. In 2008 Lillis entered into a
contract directly with Davis and constructed his own pipeline for
delivery of the gas. Id. About the same time he sued Kachina,
asserting Kachina had breached the contract by deducting the
compression cost. Id. at *2. Kachina counterclaimed that Lillis
had breached a provision of the contract affording Kachina a
preferential right to match any third-party offer to purchase
Lillis’s gas. The trial court granted summary judgment to Kachina
declaring that it had the right to deduct its compression costs and
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was entitled to a five-year extension of the Lillis contract. The
court of appeals reversed, holding that Kachina could not deduct
compressor costs and that the contract did not provide for the
contract extension. Id.

At issue were two provisions of the Lillis-Kachina gas
contract. The first required Lillis to deliver his gas at a pressure
sufficient to enter Kachina’s pipeline but provided that neither
party would be required to compress gas and that Kachina would,
on request, release from the contract any well incapable of
producing at sufficient pressure if neither party installed a
compressor. Id. at *3. The same paragraph then provided, “If
Buyer installs compression to effect delivery of Seller’s gas,
Buyer will deduct from proceeds payable to Seller hereunder a
value equal to Buyer’s actual costs to install, repair, maintain and
operate compression, plus 20% of such costs to cover manage-
ment, overhead and administration.” Id. (emphasis omitted).
According to the second provision the court considered,

“Upon termination or cancellation of [the] Agreement,
prior to Seller selling gas to a third party,” Kachina
[had] the option to “continue the purchase of gas under
the terms of [the] Agreement with such adjustments in
the price hereunder as may be required to yield the same
economic benefit to Seller, as would be derived from the
proposed third[-]party offer.”

Id. at *1 (first, third, and fourth alterations in original).

The court “agree[d] with Lillis that the [compression]
provision unambiguously allow[ed] Kachina to deduct only the
costs of compression installed during the term of the Agreement
if required to overcome the working pressure in Kachina’s
system,” id. at *3, and that there was no evidence that Kachina
installed its compression to deal with underpressurization. Id.
at *5. The contingent nature of Kachina’s right to deduct com-
pression costs was unavoidable. It arose only if Kachina installed
compression to effect delivery. It would make little sense,
according to the court, “that the parties would have made deduc-
tions contingent on installation if they intended the provision to
cover compression already in place at the time of the [contract].”
Id. at *4.  Further, “only compression installed for the purpose of
overcoming Kachina’s working pressure is installed to ‘effect
delivery.’” Id. Since the record showed that Kachina could have
taken Lillis’s low-pressure gas and delivered it to Davis without
compression if it had not elected to deliver into Davis’s high
pressure intake, compression was not required to effect the
delivery of Lillis’s gas. Id. at *5. It is notable that a three-justice
dissent that would have upheld Kachina’s deduction of compres-
sion costs disputed the majority’s reading of the record, believing
it was sheer speculation that compression was not needed to effect
delivery of Lillis’s gas. Id. at *9 (Hecht, C.J., dissenting).

The court also rejected Kachina’s argument that the right of
refusal provision allowed it a five-year extension of the contract
term. Since the initial five-year period of the agreement was one
of its “terms,” and a fixed price was set in the agreement for its
entire term, it maintained, its option to “continue the purchase of
gas under the terms of this Agreement” before Lillis could sell to
a third party meant a new five-year term. The optional right was
not the right to a new or renewed agreement, the court pointed
out, but a right to continue the purchase of gas under the

agreement’s terms, one of which was that it was month-to-month
after the initial five years. Id. at *6 (majority op.).

SUIT TO REFORM DEED THAT MISTAKENLY FAILED TO

RESERVE MINERALS HELD BARRED BY LIMITATIONS

The Texas Supreme Court, in Cosgrove v. Cade, No. 14-
0346, 2015 WL 3976719 (Tex. June 26, 2015), addressed a
question that several courts of appeals have struggled with over
the past several years: whether a plaintiff in a suit to reform an
unambiguous deed that mistakenly failed to comply with the
parties’ agreement with respect to a mineral reservation may
assert the discovery rule to avoid the statute of limitations. The
court held that the discovery rule does not apply.

In 2006 Michael and Billie Cade sold a two-acre tract to
Barbara Cosgrove. A preliminary contract for the sale called for
the Cades to “retain all mineral rights.” Id. at *1. The deed
executed at the closing, however, mistakenly failed to reserve the
minerals. In 2010, just over four years after the closing and
after production had been established under an oil and gas
lease by the Cades that predated the sale, the Cades became
aware of the mistake and sued Cosgrove for reformation of
the deed and for  breach of an agreement, executed at the closing,
to “fully cooperate, adjust, and correct any errors or omissions
and to execute any and all documents needed or necessary to
comply with all provisions of the above mentioned real estate
contract.” Id.

The Texas statute of limitations in deed reformation cases is
four years, but the court of appeals had reversed the trial court’s
summary judgment for Cosgrove on the basis that the discovery
rule might apply to have delayed the accrual of the Cades’ claim.
Id. at *2. That rule, when it applies, tolls the running of the period
of limitations until the plaintiff knew, or should have known in the
exercise of reasonable diligence, of the existence of the facts
giving rise to the claim. Id. at *3.

“There is a generally rebuttable presumption,” the court
observed, “that a grantor has immediate knowledge of defects in
a deed that result from a mutual mistake,” and the discovery rule
applies where the plaintiff’s injury is inherently undiscoverable.
Id. at *2. Where an omission from a deed is plainly evident on an
unambiguous deed’s face, however, the court squarely held, the
parties are charged as a matter of law with knowledge of it from
the date of its execution, and the statute of limitations runs from
that date. Id. at *3. When, as here, a reservation of rights is
completely omitted from a deed, the presumption of knowledge
becomes irrebuttable because the error is obvious. Id.

Less persuasively, the court went on to hold that the four-year
statute of limitations likewise barred the Cades’ claim that
Cosgrove breached the closing agreement by refusing to correct
the erroneous deed. Id. at *5. No breach of that agreement
occurred, the Cades argued, and therefore no cause of action
accrued to the Cades, until Cosgrove refused the Cades’ request
to execute a correction deed in 2010. Id. “The Cades were
charged with notice . . . that the deed failed to retain their mineral
rights,” the court reiterated, and “[a]llowing them to slumber on
[that] knowledge, for years or decades or generations, before
seeking a corrected deed . . . would render meaningless [their]
recognized duty to exercise diligence in examining their mineral
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rights.” Id. The Cades had four years to act on their knowledge,
the court concluded, under the closing agreement. Id. at *6.

A four-justice dissent, while agreeing with the majority in its
application of the statute of limitations to the Cades’ reformation
claim, would have held that the period of limitations did not begin
to run against the breach-of-contract claim at the time of the
deed’s execution. Id. at *9 (Boyd, J., dissenting). What the court
actually held, according to the dissent, “is that the Cades waited
too long to request that Ms. Cosgrove correct the mistaken deed,
not that they waited too long to sue her for refusing that request.”
Id. Perhaps the court might hold that the Cades’ four-year delay
in requesting a correction of the mistake did not meet an implied
deadline, the dissent reasoned, but that was not what Cosgrove
had argued nor what the trial court and court of appeals had
addressed. Id.

LEASE HELD NOT PERPETUATED BY SHUT-IN WELL

INCAPABLE OF PRODUCING IN PAYING QUANTITIES

In BP America Production Co. v. Red Deer Resources, LLC,
No. 07-14-00032-CV, 2015 WL 2400252 (Tex. App.—Amarillo
May 18, 2015, pet. filed), the court affirmed a trial court
judgment, based on jury findings, that BP America Production
Co.’s (BP) Vera Murray lease, covering 2,113 acres in Lipscomb
and Hemphill Counties, Texas, had terminated.

Several wells had been drilled on land covered by the lease
since its execution in 1962. The last three were gas wells known
as the Vera Murray Nos. 9, 10, and 11. After years of declining
production from all of the wells, the No. 9 well was plugged in
2009 and the No. 10 in 2012, leaving the No. 11 well as the only
producing well on the lease. Id. at *1. The No. 11 well produced
gas approximately every other day but sometimes flowed on
consecutive days and sometimes not at all for several days. On
June 12, 2012, after eight days without any gas production, BP
shut the well in and, on June 13, tendered shut-in royalty
payments to the lessors, invoking the lease’s provision that if a
well capable of producing gas were not producing, shut-in royalty
payment would maintain the lease in force. The lessors did not
negotiate the checks. Id. at *2.

Meanwhile, Red Deer Resources, LLC (Red Deer), after
noticing the low levels of gas production from the lease, had
acquired top leases from the mineral owners and had notified BP
that it considered its wells on the lease non-commercial. Id. After
the No. 11 well was shut in, Red Deer brought suit against BP,
contending that the Vera Murray lease had not produced in paying
quantities before the No. 11 well was shut in and that BP’s
invocation of the shut-in clause was ineffective because the No.
11 well was incapable of producing in paying quantities when shut
in. At trial the jury found that from April 27, 2009, (the date the
No. 9 well had been plugged) until June 12, 2012, the lease had
not failed to produce in paying quantities, but that the No. 11 well
was incapable of producing in paying quantities when it was shut
in on June 13, 2012, and that a reasonably prudent operator would
not, for the purpose of making a profit and not merely for
speculation, continue to operate the well. Id. at *2–3.

It was undisputed that shut-in royalty payment will not
preserve a lease if the shut-in well is not capable of production in
paying quantities. BP’s most forceful argument on appeal was that
the question of the No. 11 well’s capability to produce when it

was shut in should never have been submitted to the jury, having
been rendered immaterial by the earlier finding that the lease had
not failed to produce in paying quantities up until the time the well
was shut in. Id. at *4. The court disagreed. The finding that the
lease “did not fail” to produce in paying quantities, addressing an
issue on which Red Deer had the burden of proof, was not a
positive finding that the lease did produce in paying quantities. Id.
Moreover, the two jury questions were about different subjects:
the first about the lease’s production during a time both the No. 10
and No. 11 wells had produced and the second limited to the No.
11 well. Because the negative answer to the first question was not
a positive finding in BP’s favor, the second question was not
immaterial. Id. at *5.

The court went on to hold that the evidence was legally
sufficient to support the jury’s findings that the No. 11 well was
incapable of producing and that a prudent operator would not
have continued to operate it. The jury reasonably could have
concluded that the well was incapable of producing in paying
quantities on the basis of testimony of its marginal recent
performance. Id. at *7. The court rejected BP’s argument that Red
Deer’s acquisition of top leases and its challenge to BP’s
leasehold title should have been expressly included in the trial
court’s jury charge as elements that a prudent operator would take
into account in deciding whether a prudent operator would
continue to operate the well. Id. at *10. BP had not included
repudiation of the lease as an affirmative defense in its pleadings,
and the court agreed with Red Deer that BP’s argument was an
improper effort to inject the doctrine of repudiation into the case.
Id. at *11.

COURT OF APPEALS REVERSES SUMMARY JUDGMENT FOR

COMPRESSOR OPERATORS AGAINST TRESPASS AND

NUISANCE CLAIMS

The court in Sciscoe v. Enbridge Gathering (North Texas), 
L.P., No. 07-13-00391-CV, 2015 WL 3463490 (Tex. App.—
Amarillo June 1, 2015, no pet h.) (mem. op.), addressed claims by
homeowners in the community of Dish, Texas, and the town itself,
against the operators of nearby natural gas compressors and
related equipment, alleging that the noise, light, odors, and
chemical particulates from the facilities caused a nuisance and
trespass that damaged them. The court reversed the trial court’s
summary judgment for the operators.

Notwithstanding findings of the Texas Commission on
Environmental Quality that emissions were at acceptable levels
and not harmful, the plaintiffs had the report of an environmental
sampling and testing firm revealing the presence of benzene,
xylene, toluene, and other deleterious substances. Id. at *4. That
was more than a scintilla of evidence to support a trespass claim.
The court rejected the operators’ contention that migration of
airborne chemical particulates and odors onto the plaintiffs’
property could not constitute a trespass as a matter of law.
Id. at *5.

The court went on to reject the operators’ argument that the
plaintiffs’ nuisance and trespass claims were barred because their
facilities were operated within governmental regulations. Id. at
*10. Allowing trespass and nuisance claims such as the plaintiffs’,
they maintained, would interfere with the ability of governmental
authorities to regulate airborne emissions. Id. That argument
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failed, the court explained, because the plaintiffs did not seek to
alter the emission standards under which the facilities were
operated. Instead, they sought compensation for damages
sustained as a result of the defendants’ lawful operations,
principally diminution of property value. Id.

The court affirmed the trial court judgment, however, insofar
as it denied the plaintiffs’ claims for compensation for future
damages, since those could be seen as an impermissible attempt
to regulate or control the operators’ future activities, interfering
with the role of government, and insofar as their claims sought
compensation for mental anguish. Id. at *12.

RESERVATION OF GRANTORS’ INTEREST IN “THE 1/8
ROYALTIES PAID THE LAND OWNER UPON PRODUCTION”
HELD NOT LIMITED TO FIXED 1/8 OF PRODUCTION

The court in Medina Interests, Ltd. v. Trial, No. 04-14-
00521-CV, 2015 WL 3895902 (Tex. App.—San Antonio June 24,
2015, no pet. h.), construed a 1947 deed by Annie Trial and six of
her eight children to her other two children, Alex and Leo Trial,
conveying a 278-acre tract of land in Karnes County, Texas. The
deed reserved a non-participating royalty interest to the six
children, but not their mother:

There is reserved to each of us signing this deed, except
Mrs. Annie Trial, our undivided interest in and to the 1/8
royalties paid the land owner upon production of oil, gas
and other minerals from said 278 acre tract of land
hereby conveyed, and this royalty interest reserved to
each of us shall be non-participating and perpetual.

Id. at *3 (emphasis omitted). The deed went on to state that “the
1/8 royalties paid the land owner upon production of oil, gas and
other minerals is hereby pooled among all the grantors and
grantees to this deed, except the grantor, Mrs. Annie Trial,” and
that in case of production, “each of the Trial Heirs, either grantor
or grantee, except Mrs. Annie Trial, shall share equally in said
pooled royalties.” Id. at *3–4 (emphasis omitted).

Years later, when the land was leased for oil and gas
(presumably for a royalty rate greater than 1/8 although it is not
reported in the opinion), a dispute arose between Medina
Interests, Ltd. (Medina), the successor to the interests of Alex and
Leo Trial, the grantees, and the successors to the interests of the
grantors. Medina asserted that the grantors had reserved,
collectively, 6/8 of 1/8 of total oil and gas production. Id. at *1.
The owners of the grantors’ interests contended that they instead
were entitled to 6/8 of whatever royalty might be provided for in
a lease executed by the owners of the grantees’ interest. The trial
court granted summary judgment for the grantors, and the court
of appeals affirmed. Id.

The court acknowledged that the wording of the reservation
bore some similarity to language that has been interpreted as
stating a fixed royalty, but, it said, it could not be read in
isolation. Id. at *4. The use of the fraction 1/8, the court believed,
reflected the common misconception at the time of the deed that
the landowner’s royalty under a lease would always be 1/8. Id. at
*5. The reservation, it pointed out, referred to “the” 1/8 royalties
“paid the land owner,” indicative, according to the court, of a
royalty that “floats” according to the size of the royalty contained
in the lease. Id. Moreover, and significantly, the deed agreed that

the “1/8 royalties” of both grantors and grantees would be pooled
and shared equally, confirming the court’s interpretation. Id.

COURT ENFORCES AREA OF MUTUAL INTEREST DESCRIBED

BY MAP OUTLINE

The court in Anderson Energy Corp. v. Dominion Oklahoma
Texas Exploration & Production, Inc., No. 04-14-00170-CV,
2015 WL 3956212 (Tex. App.—San Antonio June 30, 2015,
no pet. h.), reversed the trial court’s summary judgment for
Dominion Oklahoma Texas & Production, Inc. and HighMount
Exploration & Production, LLC (collectively, HighMount) against
Anderson Energy Corp. and Ellersly, Inc. (collectively, Anderson)
that had held unenforceable the provisions of an operating
agreement alleged by Anderson to be binding on HighMount.

In 1980 William Perlman had sold Sun Gas Co. (Sun Gas) an
undivided one-half interest in certain producing and non-
producing oil and gas leases he owned in Edwards, Crockett,
Sutton, and Terrell Counties in West Texas. Id. at *1. Their
agreement for the sale incorporated a joint operating agreement
(JOA) governing the exploration, development, and operation of
interests within the “Contract Area” described in Exhibit A to the
JOA. Id. at *2. “Exhibit A identifies the ‘land and leases subject
to [the] Agreement’ as ‘all interest of [the] parties in the land
located within the areas outlined on the attached plats marked
Exhibits A-1 through A-8.’” Id. (alterations in original). Eight
maps were attached to Exhibit A, on which an area was noted as
a named area of mutual interest (AMI) and outlined with hash
marks, with smaller areas identified by dots. Id. The JOA, on a
printed 1977 AAPL Model Form, included the printed preferential
right to purchase, under which a party desiring to sell any or all of
its interest was required to offer the other the right to purchase
before selling to another. Id. It also included an additional
typewritten provision, characterized by the court as an AMI
provision, that if a party should acquire a leasehold, mineral, or
fee interest in any land in the Contract Area, the party acquiring
the interest must notify the other parties and grant them the right
to purchase an undivided interest in proportion to their interest
under the JOA. Id. The printed form of the JOA provided two
alternatives for its term: either so long as a lease subject to the
agreement remained in effect or so long as production established
under the agreement continued. Neither alternative had been
chosen.

In 2007 Dominion Oklahoma Texas Exploration & Produc-
tion, Inc. (Dominion) had succeeded to the Perlman interests, and
Anderson had succeeded to the Sun Gas interests. Shortly before
Dominion sold its interests to HighMount Exploration & Produc-
tion, LLC on July 31, 2007, Anderson sued Dominion for having
breached the AMI provision of the JOA during preceding years by
acquiring leases and other interests within the Contract Area, on
which it had drilled numerous gas wells, without notifying
Anderson and giving Anderson the opportunity to participate. Id.
After the closing of Dominion’s sale, it sued HighMount for
breaching the preferential right provision of the JOA. The trial
court granted summary judgment to HighMount on the basis that
the JOA was limited to the original interests owned by Perlman
and Sun Gas at the time of their 1980 agreement and that the JOA
was terminable at will by either party because no specific term
had been selected. Id.
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The court of appeals rejected HighMount’s argument,
evidently relied on by the trial court, based on the fact that the
body of the JOA used present tense language in reciting that the
parties “are owners” of oil and gas leases and interests intended
to be developed under the agreement. Id. at *3. The parties’
addition of the AMI provision showed that they contemplated
future acquisitions, and HighMount’s interpretation would render
that provision ineffective. That and Exhibit A’s reference to the
“Land and Leases” indicated the parties’ intention to include
interests acquired in the future within the areas depicted on the
maps. Id. at *6.

The court further held that the JOA was not terminable at will
because of its failure to provide a specific term. Instead, a
reasonable term should be implied into the JOA, the duration of
which was a question of fact to be determined on remand. Id.
at *8.

HighMount forcefully argued that its own motion for
summary judgment should have been granted because the JOA’s
description of the Contract Area did not meet the requirements of
the statute of frauds. Id. The maps constituting the land
descriptions were small scale and, the affidavit of HighMount’s
expert surveyor pointed out, the hash marks stretched across
hundreds of yards in width and did not always coincide with
survey lines. Id. at *10. Anderson’s experts, however, a geologist
and a surveyor, testified by affidavit that they would have no
difficulty in locating the marked boundaries on the ground, either
following survey lines or, where the hash marks did not follow a
survey boundary, following a straight line between two known
points. Id. at *10–11. The maps, with such an explanation of how
to interpret them, provided in the court’s view a sufficient nucleus
of a property description to enable a person familiar with the area
to locate the land. Id. at *12.

The court went on to hold that HighMount was not entitled
to summary judgment on the waiver and laches defenses it
asserted. Anderson, HighMount argued, had waived the AMI
provision when Anderson itself had engaged in acquisitions
without offering them to HighMount and its predecessors and had
failed to enforce the preferential right on previous occasions. Id.
A fact issue existed, the court concluded, whether Anderson’s
conduct had been so inconsistent with an intent to rely on the AMI
and preferential right provisions as to amount to a waiver of that
right. Laches did not apply to Anderson’s breach of contract
claims that were filed within the applicable statute of limitations.
Id. at *13.

EQUITABLE FORFEITURE OF OPERATING FEES SUSTAINED AS

REMEDY FOR MANAGING JOINT VENTURER’S BREACH OF

FIDUCIARY DUTY

In Dernick Resources, Inc. v. Wilstein, No. 01-13-00853-CV,
2015 WL 3981772 (Tex. App.—Houston [1st Dist.] June 30,
2015, no pet. h.), the court considered the damages to which the
Wilsteins, joint venturers with Dernick Resources, Inc. (Dernick)
in the ownership of two Kansas gas fields, the McCourt Field and
the Bradshaw Field, were entitled as a result of Dernick’s breach
of its fiduciary duty to the Wilsteins.

Dernick and the Wilsteins had together owned 25% of the
working interest in the McCourt Field when, in 1996, Dernick had
the opportunity to acquire the remaining 75% from Snyder Oil

Corp. (Snyder). Id. at *2. Dernick failed to properly notify the
Wilsteins of their right to participate in the Snyder acquisition
and, without informing the Wilsteins, imposed a production
payment on the Wilsteins’ interest, as well as Dernick’s own
interest, to finance the acquisition. In 1998 Dernick sold both its
own interest in the Bradshaw Field and that of the Wilsteins,
receiving cash and an overriding royalty in future production,
without disclosing the sale or accounting to the Wilsteins for their
share of the sale proceeds. Id. An earlier appeal established that
Dernick had breached its fiduciary duty, as manager of the joint
ventures with the Wilsteins, and that the Wilsteins were not barred
by limitations from claiming damages. This appeal resulted from
a jury trial and a subsequent bench trial on the issues of causation
and damages. Id. at *3.

With respect to the McCourt Field, the jury found that the
Wilsteins has suffered no damages as a result of the loss of their
opportunity to acquire a portion of the Snyder interest and in fact
would have lost money if they had participated in the acquisition.
The trial court nevertheless awarded the Wilsteins about $1.7
million as an “equitable fee forfeiture.” Id. at *4. The Snyder
acquisition had enabled Dernick to appoint an affiliate, which the
court called Dernick’s “alter ego,” as operator of the field, and
Dernick had collected some $15 million in fees for its services in
operating the field, of which the Wilsteins’ share was the $1.7
million figure. Id. at *8. The trial court had not abused its
discretion in making this award, the court of appeals held. The
remedy of fee forfeiture is available only for “clear and serious”
violations of fiduciary duty, the court recognized. Id. at *10.
Dernick’s taking the opportunity to enrich itself at the expense of
its joint venturers was evidence that its breach of fiduciary duty
was serious and grave, it remarked. Id. at *11. In response to
Dernick’s argument that the Wilsteins would have been required
to pay for similar services in any event, the court observed that
Dernick’s ability to charge those fees for itself was the result of its
misconduct. Id. at *13. That the Wilsteins had no legal remedy for
damages as a result of Dernick’s failure to afford them the
opportunity to participate in acquiring the Snyder interest did not
bar the equitable fee forfeiture—its purpose was not to
compensate the Wilsteins for financial loss but to protect the
fiduciary relationship. Id.

The court went on to reverse the trial court’s denial of
$750,000 in damages found by the jury to have been generated by
the Bradshaw Field joint venture. Dernick argued that the
Wilsteins had not included a claim for those damages in their
pleadings and that it was unsupported by evidence. Id. at *19. The
Wilsteins’ request in their petition for an accounting was
sufficient, in the court’s view, and any deficiency in the evidence
to support the damage award was attributable to Dernick’s failure
to provide information it was required to furnish the Wilsteins.
Id. at *20.

DEED CONSTRUED TO HAVE CONVEYED 1/4 OF ROYALTY,
NOT 1/4 ROYALTY INTEREST IN TOTAL PRODUCTION

The court in Leal v. Cuanto Antes Mejor LLC, No. 04-14-
00694-CV, 2015 WL 3999034 (Tex. App.—San Antonio July 1,
2015, no pet. h.) (mem. op.), construed a 1988 deed by David
Martin Phillip and his wife, Marguerite W. Phillip, predecessors
to the interest of Cuanto Antes Mejor LLC (Cuanto), to the Leals,
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conveying a 40-acre tract and containing the following reservation
and conveyance with respect to minerals and royalty:

[T]here is reserved and excepted unto Grantors herein,
their heirs and assigns, all of the oil, gas and other
minerals in, on and under and that may be produced
from the above described property except an undivided
one-fourth (1/4) non-participating royalty interest here-
inafter specifically conveyed to Grantees . . . .

There is specifically conveyed to Grantees herein,
their heirs and assigns, an undivided one-fourth (1/4)
interest in and to all of the royalty paid on the production
. . . of oil, gas and any and all other minerals. The
interest conveyed unto Grantees shall be a non-
participating royalty interest and Grantees shall not be
required to join in the making of any oil, gas or other
mineral lease or leases, . . . but shall be entitled to a non-
participating interest in and to any royalty paid from the
production . . . of oil, gas and any and all other minerals.

Id. at *3 (alterations omitted) (emphasis omitted).

After the Leals received division orders, they filed suit for a
declaratory judgment, evidently claiming they were entitled to
one-fourth of total oil and gas production (although their petition
appears not to have been very precise in describing the interest
they claimed). Id. at *1. Cuanto counterclaimed for a declaration
that the Leals were entitled to only one-fourth of the royalty
provided for in an oil and gas lease Cuanto had executed. The trial
court granted summary judgment to Cuanto, and the court of
appeals affirmed. Id.

Notwithstanding that the deed had first referred to the Leal
interest as a one-fourth royalty interest, which by itself would
connote an interest consisting of one-fourth of all production, the
Cuanto reservation was of all of the minerals except the royalty
interest “hereinafter conveyed” to the grantee. Id. at *4. The next
paragraph unambiguously quantified the Leal interest as one-
fourth of the royalty, i.e., a “floating” interest whose owner is
entitled to a share of production equal to the stated fraction times
the royalty retained in the lease. Id.

PARTITION DEED CONSTRUED TO HAVE PARTITIONED

MINERALS IN TRACT APPARENTLY EXCLUDED FROM LAND

DESCRIPTION

The court in Janssen v. Janssen, No. 13-13-00532-CV, 2015
WL 4116671 (Tex. App.—Corpus Christi July 2, 2015, no pet. h.)
(mem. op.), affirmed a summary judgment in favor of David
Janssen against his brother Donald Janssen, adjudicating title to
the mineral estate of a 20-acre tract of land in DeWitt County,
Texas.

The 20-acre tract was part of a larger 45-acre tract that had
been owned by the brothers’ mother, Helen Janssen. David owned
the entire interest in the surface of the 20-acre tract, which Helen
had given him before she died. The brothers owned the surface of
the other 25 acres of the 45-acre tract and the minerals underlying
the entire 45 acres in equal shares, one-half each, by devise from
their mother. In 1993 David and Donald executed a partition
deed, partitioning their interests in three tracts, so that Donald
would own the entire interest in the first and third tracts and David
would own the entire interest in the second tract. Id. at *1. The

first and third tracts were not at issue in the case. The partition
deed described the second tract as:

TRACT NO. TWO - BEING that certain tract or parcel
of [sic] located in DeWitt County, Texas, described as
follows, to-wit:

[metes and bounds description of the 45-acre tract]

LESS HOWEVER 20.000 ACRES, TO-WIT:

[metes and bounds description of the 20-acre tract in
controversy].

Brief of Appellant Donald J. Janssen at *3, Janssen, No. 13-13-
00532-CV (Tex. App.—Corpus Christi Dec. 30, 2013), 2013 WL
6922443. David filed suit against Donald and was granted a
summary judgment declaring that the partition deed vested David
with the entire interest in the minerals in the 20-acre tract. 2015
WL 4116671, at *2.

In upholding the summary judgment the court of appeals
explained that there was no language of exclusion or reservation
in the partition deed; the 20 acres had, according to the court,
been referenced in a separate paragraph because of the gift deed
from Helen to David. Id. at *3. To accept Donald’s argument that
he gave up his land and mineral interest in the 25-acre tract shared
with his brother but reserved his mineral interest in the tract David
already owned would lead to an absurd result, it said. Id. David
and Donald did not “execute a reservation” in the partition deed;
therefore, Donald gave up his claim to the minerals in the 20-acre
tract. Id.

How the partition deed operated on land that appears clearly
to have been expressly excluded from the description of the land
being partitioned, and why a reservation to Donald of minerals
from land excluded from the deed was necessary for him to
remain vested with his interest, is unclear.

OPERATIONS BY UNAPPROVED FARMOUTEE HELD TO HAVE

PERPETUATED LEASE

The court in Clayton Williams Energy, Inc. v. BMT O&G TX,
L.P., No. 08-14-00133-CV, 2015 WL 4134577 (Tex. App.—El
Paso July 8, 2015, no pet. h.), reversed the trial court’s judgment
that an oil and gas lease covering land in Reeves County, Texas,
had terminated at the end of its primary term.

BMT O & G TX, L.P. (BMT) and affiliates had executed the
lease to Chesapeake Exploration, L.L.C. (Chesapeake) in 2008.
The lease included a fairly typical habendum clause providing that
it would remain in effect for a primary term of three years and so
long thereafter as drilling operations were being conducted “as
hereinafter provided,” or oil or gas was being produced in paying
quantities. Id. at *1. It also provided that no assignment could be
made without the lessors’ consent, not to be unreasonably
withheld, other than to certain categories of entities including
“AMI partners.” Id. Further, the lease specified that the “Lessee
shall be designated Operator as to all operations” on the premises
and would “remain primarily liable” to the lessors for all legal and
contractual obligations to the lessors as such. Id. at *2.

The primary term of the lease expired on June 1, 2011.
Chesapeake had entered into a farmout agreement, dated
March 1, 2011, with Clayton Williams Energy, Inc. (Clayton
Williams) under which the parties called themselves “AMI
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partners” and under which Clayton Williams would drill wells in
order to earn assignments of 75% of Chesapeake’s lease acreage.
Id. Clayton Williams was drilling on the BMT lease at the end of
the primary term. After learning of the drilling operations the
lessors notified Chesapeake and Clayton Williams by letter that
the Chesapeake-Clayton Williams farmout had breached the lease
and that since Chesapeake was the only authorized operator and
no authorized operator had begun drilling before the end of the
primary term, the lease had expired. Id. at *3. After the lessors
filed suit in trespass to try title, the trial court held that because
Clayton Williams’s drilling operations were unauthorized by the
lease, they had not perpetuated it. Id. at *4.

As the court of appeals framed it, the disposition of the
appeal rested on one question: Did the lease allow Chesapeake to
assign its drilling rights to Clayton Williams without asking the
lessors’ permission? The lease unambiguously gave Chesapeake
that right, the court held. Id. at *5.

The lease allowed assignments to “AMI partners,” which the
litigants agreed meant parties to an agreement “describ[ing] a
geographic area within which they agree to share additional leases
acquired by any of them in the future.” Id. at *6 (quoting
Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 S.W.2d 903, 905
(Tex. 1982)). Chesapeake and Clayton Williams were AMI
partners under their farmout agreement, in the court’s view,
simply because their agreement created that relationship,
notwithstanding that the purpose of the “AMI partners” exception
would seem to be, as the lessors argued, only to protect the lessee
with respect to obligations to such “partners” existing at the time
of the lease. Id.

The lessors principally maintained that because the lease
required the lessee to be the “designated Operator,” any drilling
operations under the lease had to be conducted by the lessee,
which was Chesapeake unless and until the lease was actually
assigned. Id. at *7. The “designated Operator” clause, they
argued, prohibited operations by that who might eventually earn
an assignment of the leasehold but that is not yet the lessee. Id.

The court of appeals disagreed. It pointed to a sentence of the
lease’s “operator” clause directing that any assignments to third
parties set forth the paragraph’s requirements. This was, the court
said, an indication that operational or “drilling” rights could be
assigned, although that sentence might be more aptly regarded as
a recognition that the lease itself was assignable but that the
current lessee remained prohibited from delegating the right to
operate. Id. The purpose of the clause was for Chesapeake to
oversee and remain primarily liable for operations, the court
explained. Id. at *8. Chesapeake could assign Clayton Williams
the right to drill separately from an assignment of its leasehold, in
the court’s analysis, and had done so by way of the farmout
agreement. Id.

Editor’s Note: The reporter’s law firm is involved in this
case on behalf of the lessors.

JUDGMENT DECLARING MINERAL DEED VOID HELD TO BAR

SUBSEQUENT CLAIMS

Orca Assets, G.P., L.L.C. v. Dorfman, Nos. 02-14-00056-CV,
02-14-00057-CV, 2015 WL 4389056 (Tex. App.—Fort Worth
July 16, 2015, no pet. h.), addressed competing claims to the

mineral estate of a 200-acre tract in Karnes County, Texas. The
contestants were the successors to the interest of Mary Moravitz,
who acquired the land in 1901 (the Moravitz claimants), and
JPMorgan Chase Bank, as trustee of the Red Crest Trust,
successors to the interest of H. J. McMullen and his wife, Susie
McMullen, and the trustee’s oil and gas lessee, Orca Assets, G.P.,
L.L.C. (collectively, McMullen claimants).

In 1929 Mary Moravitz and her husband purportedly
executed a deed conveying 15/16 of the minerals to H. J.
McMullen, whereupon McMullen conveyed to McMullen Oil &
Royalty Co. (McMullen Oil) the executive right to lease for oil
and gas and the right to bonus and delay rental payments,
reserving to himself the right to receive royalty payments. Id. at
*1. After the death of H. J. McMullen in 1934 and that of Susie
McMullen (later Langille) in 1938, the reserved royalty interest
passed to the Fort Worth National Bank, as trustee under Susie’s
will of a trust referred to by the court as the Langille Trust. Id.

In 1943 Mary Moravitz and her sons filed a lawsuit against
McMullen Oil seeking to cancel the 1929 deed, alleging it had
been forged and procured by fraud. Id. McMullen Oil filed a
disclaimer as an answer, acknowledging the plaintiffs’ ownership.
The district court entered an order in 1944 that “cancelled and
held for naught” the 1929 deed. Id. at *2. The suit that resulted in
this appeal ensued when, in 2010, the trustee of the Red Crest
Trust, to which Susie McMullen Langille’s grandchildren had
conveyed any mineral interests they owned in 1985, and the
successors to Mary Moravitz’s interest both executed oil and gas
leases. Id. The trial court entered an order that the 1944 judgment
was enforceable against all parties, that the 1929 deed was void,
and that the successors to the McMullen interest could not
establish the defense of bona fide purchaser for value without
notice of the conflicting Moravitz claim. Id. The court of appeals
affirmed.

The McMullen claimants’ principal argument was that the
1944 judgment was void because the Moravitzes had failed to join
as defendants all parties owning interests—specifically the trustee
of the Langille Trust. Id. at *3. The court disagreed, holding that
the Langille Trust was made a party to the 1944 judgment through
the doctrine of virtual representation. Id. at *4. That doctrine
applies, the court observed, to bind a litigant not named as a party
when there is an identity of interest between the litigant and a
named party to the judgment and the litigant’s privity of interest
appears from the record. Id. Uncontroverted facts recited by the
court established from the record that the trustee of the Langille
Trust had owned and controlled McMullen Oil and that the
Langille Trust’s interests in the suit were dependent on and
aligned with those of McMullen Oil, so that the requisite identity
of interests existed in order for the Langille Trust to be bound by
the judgment. Id. at *6.

The 1944 judgment was not recorded in the Karnes County
public records until 1991, and the trustee of the Red Crest Trust
argued that it therefore was not on constructive notice of it and
could establish that it was a bona fide purchaser for value under
the 1929 deed. Id. at *8. The court disagreed. A party cannot be
a bona fide purchaser for value under a void deed, the court
pointed out. Id. Regardless of whether the deed was void or only
voidable at the time of its execution in 1929, it was cancelled and
void from the time of the 1944 judgment forward, the court held,
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and was ineffective to pass title even to any alleged innocent
purchasers. Id. at *9.

LANDOWNER HAD STANDING TO ASSERT SURFACE DAMAGE

CLAIM BUT WAS BARRED BY LIMITATIONS

Ranchero Esperanza, Ltd. v. Marathon Oil Co., No. 08-14-
00152-CV, 2015 WL 4504947 (Tex. App.—El Paso July 24,
2015, no pet. h.), involved significant surface damage to land in
Crockett County, Texas owned by Ranchero Esperanza, Ltd.
(Ranchero Esperanza) caused by salt water flowing from Olson
Unit Well No. 812 (Well 812).

The well had been plugged by Marathon Oil Co. (Marathon),
then the operator, in 1989. Ranchero Esperanza acquired the land
in 2004. Id. at *1. Applying the well-settled rule that a cause of
action for surface injury belongs to the owner at the time the
injury occurs, the trial court granted summary judgment to
Marathon on the basis that Ranchero Esperanza lacked standing
to complain of Marathon’s alleged defective plugging. Id. The
court of appeals disagreed and reversed that judgment. Ranchero
Esperanza did not sustain any surface damages until salt water
was released from Well 812 onto the surface in July 2008, and
any cause of action did not accrue until that time, the court held.
Id. at *2. The prior landowner’s rights were not invaded when
Marathon installed the plug in 1989, but rather the current
landowner’s rights were invaded in 2008 when the plug allegedly
failed. Id.

The court went on, however, to sustain Marathon’s cross-
appeal of the trial court’s denial of its motion for summary
judgment on grounds other than lack of standing. Ranchero
Esperanza’s claim was barred, it held, by the two-year statute of
limitations. The successor operator, Aspen Operating Co., had
discovered the salt water flowing from the well on July 20, 2008,
and had begun repair and remediation work. Ranchero Esperanza
did not learn of the leak until July 28, 2008, when its foreman saw
men and equipment in the area of the well and went over to
investigate. Id. Ranchero Esperanza filed suit on July 27, 2010.
As a general rule, the court pointed out, “a cause of action accrues
[for limitation purposes] when a wrongful act causes some legal
injury, even if the fact of injury is not discovered until later, and
even if all resulting damages have not yet occurred.” Id. at *4.
Marathon’s summary judgment proof established that on July 20,
2008, a large amount of salt water was flowing from Well 812
onto the surface. Id. at *8. The discovery rule, which can delay
the commencement of the period of limitations until the plaintiff
discovers the injury, did not apply, the court further concluded.
Id. The discovery rule only applies where the injury is inherently
undiscoverable, and surface damages arising from salt water
emerging from a well are simply not that type of injury. Id.

LEGISLATURE CLARIFIES STATE PREEMPTION OF

MUNICIPAL REGULATION OF UNDERGROUND OIL AND GAS

OPERATIONS, SUBORDINATES SURFACE MORTGAGE LIENS

THAT INCLUDE MINERAL INTERESTS TO OIL AND GAS

LEASES

The most noteworthy action of the 2015 regular session of the
Texas legislature relating to oil and gas undoubtedly was its
enactment of House Bill 40, 84th Leg., Reg. Sess., 2015 Tex.
Sess. Law Serv. ch. 30 (codified at Tex. Nat. Res. Code Ann.

§ 81.0523) (effective May 18, 2015). Largely a response to the
City of Denton’s enactment of an ordinance prohibiting hydraulic
fracturing of wells within its city limits, the Act broadly prohibits
municipalities and other political subdivisions from banning,
limiting, or regulating oil and gas operations, except for
commercially reasonable measures regulating above-ground
activity. See Tex. Nat. Res. Code Ann. § 81.0523(b), (c).

Under House Bill 2207, 84th Leg., Reg. Sess., 2015 Tex.
Sess. Law Serv. ch. 461 (to be codified at Tex. Prop. Code Ann.
§ 66.001) (effective Jan. 1, 2016), the foreclosure of a mortgage
on a surface tract that includes minerals underlying the land does
not extinguish an oil and gas lease that is subsequent to the
mortgage if the lease was recorded before the foreclosure sale.
The foreclosure sale does extinguish the oil and gas lessee’s right
to use the surface, and any royalty and other lease benefits
accruing to the mortgagor pass to the purchaser at the foreclosure
sale. The legislation seems vulnerable to challenge as an
unconstitutional taking insofar as it may affect mortgages in
existence at the time of its enactment.

W E S T  V I R G I N I A  —  M I N I N G /
O I L  &  G A S

A N D R E W  S .  G R A H A M

—  R E P O R T E R  —

FEDERAL COURT DENIES SUMMARY JUDGMENT IN CWA
CASE AND WILL CONSIDER WHETHER VALLEY FILLS ON

RECLAIMED LANDS CAN BE POINT SOURCES

The U.S. District Court for the Southern District of West
Virginia granted in part, and denied in part, a motion for summary
judgment filed by three environmental groups, the Ohio Valley
Environmental Coalition, the West Virginia Highlands Conser-
vancy, and the Sierra Club, in a case against a natural resources
land company filed under the citizen suit provisions of the federal
Clean Water Act (CWA), 33 U.S.C. § 1365. See Ohio Valley
Envtl. Coal., Inc. v. Pocahontas Land Corp., No. 3:14-cv-11333
(S.D.W. Va. May 7, 2015). At the same time, the court also
denied the land company’s motion for summary judgment.

In 1986, the land company acquired two tracts of land in
Mingo County, West Virginia, both of which included valley fills
from prior surface mining activities. Slip op. at 4. When mining
activities were ongoing, water discharges from sediment ponds
below the valley fills were regulated by National Pollutant
Discharge Elimination System (NPDES) permits issued by the
West Virginia Department of Environmental Protection
(WVDEP). By 2006, discharges from the sediment ponds were no
longer covered by any NPDES permit because the WVDEP had
granted final Phase III bond releases for the mining operations. Id.
at 7. Based upon water samples collected on behalf of the
plaintiffs in 2012, the parties determined that water discharged
from the valley fills had elevated levels of conductivity, sulfates,
calcium, magnesium, and total dissolved solids (TDS), and the
discharges were the only likely source of elevated pollution levels
in the relevant watersheds. Id. at 6. While the court found that the
plaintiffs had standing and that the court had jurisdiction over the
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matter, it denied both the plaintiffs’ and the defendant’s motions
for summary judgment. The court found that material issues of
fact remain as to whether the valley fills are “point sources” under
the CWA. Id. at 12.

FEDERAL COURT HOLDS THAT COAL COMPANY REMAINS

SUBJECT TO CWA WHERE NEW STATE STANDARDS HAVE

NOT BEEN APPROVED BY THE EPA AND WVDEP HAS NOT

MODIFIED COMPANY’S NPDES PERMITS AND FINDS THAT

COMPANY VIOLATED AT LEAST ONE PERMIT BY

DISCHARGING IONIC POLLUTION INTO TWO CREEKS

The U.S. District Court for the Southern District of West
Virginia granted a motion for partial summary judgment brought
by three environmental groups, the Ohio Valley Environmental
Coalition, the West Virginia Highlands Conservancy, and the
Sierra Club, against a mining company, Fola Coal Company, LLC
(Fola), finding that the groups could bring a citizen suit under the
CWA and that the court had jurisdiction over such a case. See
Order Partially Granting Plaintiffs’ Motion for Summary Judg-
ment on Jurisdictional Issues, Ohio Valley Envtl. Coal. v. Fola
Coal Co., LLC, No. 2:13-cv-21588 (S.D.W. Va. May 22, 2015).

Around the same time, the court denied Fola’s motion for
summary judgment on the question of liability under the CWA,
finding that most of the company’s arguments in favor of sum-
mary judgment, such as whether conductivity is a pollutant
subject to regulation under the CWA, had already been consid-
ered and rejected by the court. See Order Denying Defendant’s
Motion for Summary Judgment, OVEC v. Fola, No. 2:13-cv-
21588 (S.D.W. Va. May 29, 2015). Fola also argued that two
recent enactments by the West Virginia legislature, House Bill
2283 and Senate Bill 357, clarified West Virginia’s water quality
standards and retroactively changed the narrative water quality
standards that WVDEP had made a part of the company’s NPDES
permits. The court rejected this argument and held that these
legislative clarifications have no effect under federal law until
they are separately approved by the U.S. Environmental Protec-
tion Agency (EPA). Order Denying Defendant’s Motion for
Summary Judgment, supra, at 8. The court also noted that even if
the EPA approved the changes to West Virginia’s water quality
standards, such changes do not automatically apply retroactively;
rather WVDEP would have to modify the Fola’s NPDES permits
and incorporate the new standards into the individual permits. Id.
at 9–10.

In a later ruling on the same case, the court, after conducting
a bench trial regarding jurisdiction and liability, ruled that the
environmental groups had established, by a preponderance of
evidence, that Fola had committed at least one violation of its
permits for two of its coal mines by discharging ionic pollution
into two creeks. See Ohio Valley Envtl. Coal. v. Fola Coal Co.,
Nos. 2:13-cv-21588, 2:13-cv-16044, 2015 WL 4772351, at *31
(S.D.W. Va. Aug. 12, 2015). After a lengthy review of the
scientific evidence presented by the environmental groups, Fola,
and WVDEP, the court found that all of the expert witnesses
agreed that high conductivity is materially contributing to
biological impairment in the two creeks and that the conductivity
levels in Fola’s discharges into the two creeks far exceeded
thresholds identified by the EPA, and that Fola’s operations were

the only land use near these creeks that could have caused the
impairment of the water quality. Id. at *29–30.

EMPLOYEES WHO REPORT PERMIT VIOLATIONS UNDER

WEST VIRGINIA WATER POLLUTION CONTROL ACT MAY BE

PROTECTED FROM DISCHARGE BY EMPLOYERS EVEN IF

EMPLOYEES ARE AT-WILL EMPLOYEES

The West Virginia Supreme Court of Appeals has determined
that an at-will employee who reported permit violations under the
West Virginia Water Pollution Control Act (WPCA), W. Va.
Code §§ 22-11-1 to -30, complained to his or her employer about
the permit violations, and is later discharged by the employer has
established prima facie evidence of an illegal discharge from
employment because the WPCA is a “substantial public policy”
under West Virginia law. See Frohnapfel v. ArcelorMittal USA
LLC, 772 S.E.2d 350, 358 (W. Va. 2015). Under West Virginia
law, employers cannot discharge an at-will employee if the
discharge was motivated by a desire to contravene public policy.
The court first recognized this exception to the common law
doctrine of at-will employment in Harless v. First National Bank,
246 S.E.2d 270 (W. Va. 1978), and has since determined that
employees reporting violations of the West Virginia Mine Safety
Act, the Wage and Hour Act, the Workers’ Compensation Act,
and the Consumer Credit and Protection Act were protected from
at-will discharge. See Frohnapfel, 772 S.E.2d at 355 (citing
Birthisel v. Tri-Cities Health Services Corp., 424 S.E.2d 606, 611
(W. Va. 1992)).

STATUTE OF FRAUDS DOES NOT PREVENT ENFORCEMENT

OF ORAL SETTLEMENT AGREEMENT BETWEEN MINERAL

OWNERS

The West Virginia Supreme Court of Appeals has affirmed
a trial court decision to enforce an oral settlement agreement in a
dispute between two mineral owners, rejecting the argument by
one of the mineral owners that enforcement of the agreement
would violate the statute of frauds. See Bartlett v. Lipscomb, No.
14-0278, 2015 WL 1740942 (W. Va. Apr. 9, 2015) (unpub-
lished), aff’g No. 12C27, 2014 WL 7772250 (W. Va. Cir. Ct.
Mar. 6, 2014). The plaintiff and the defendant had inherited their
mineral interests in 2002. In 2011, the parties signed an instru-
ment titled “Acknowledgment of Distribution Agreement” in
which the plaintiff agreed to assign certain stocks and other
personal property to the defendant in exchange for the defendant
conveying her mineral interests to him. 2015 WL 1740942, at *1.

In 2012, the plaintiff filed suit against the defendant, alleging
that she had failed to fulfill her part of the agreement. In her
answer, the defendant asserted that the agreement was unenforce-
able because it lacked consideration and had been obtained by the
plaintiff through fraud and misrepresentation regarding the value
of the mineral interests. Id. The trial court ordered the parties to
engage in mediation. An agreement was reached and the plain-
tiff’s counsel prepared a settlement agreement and certain deeds
for the mineral interests, but the plaintiff refused to sign either the
agreement or the deeds and then fired his counsel. Id. at *1–2. The
plaintiff then hired new counsel and filed an amended complaint.
The defendant responded that the matter had been resolved at
mediation and that the parties had settled their claims. Id. at *2.
The trial court determined that the parties had reached an oral
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settlement agreement and entered an order enforcing the agree-
ment. The plaintiff appealed. Id. at *3.

In rejecting the plaintiff’s argument on appeal that the statute
of frauds prevented the enforcement of the oral settlement
agreement, the court noted that while the statute of frauds applies
to contracts for the sale of real property, it does not apply to
agreements to enforce a compromise between litigants. Id. at *4.

FEDERAL COURT DISMISSES LANDOWNERS’ COUNTERCLAIM

AGAINST INTERSTATE PIPELINE COMPANY FOR DAMAGES

OTHER THAN “JUST COMPENSATION” FOR CONDEMNATION

TAKING BECAUSE FEDERAL RULES OF CIVIL PROCEDURE DO

NOT PERMIT COUNTERCLAIMS IN FEDERAL CONDEMNATION

ACTIONS

The U.S. District Court for the Southern District of West
Virginia dismissed a counterclaim filed by a surface owner in a
condemnation action brought by an interstate gas pipeline
company and held that counterclaims are impermissible in federal
condemnation actions, as provided in Fed. R. Civ. P. 71.1(e). See
Columbia Gas Transmission, LLC v. 14.96 Acres, No. 2:14-cv-
27773, 2015 WL 3756710 (S.D.W. Va. June 16, 2015). In
November 2014, Columbia Gas Transmission, LLC filed a
complaint in condemnation against a tract of land located in
Logan County, West Virginia, after its attempts to acquire a
private easement from the tract’s owners failed. The owners filed
an answer and a counterclaim. In addition to seeking just compen-
sation for the condemnation, the defendants also sought “reason-
able royalties” for transporting gas across the tract, as well as
damages for “annoyance and inconvenience” and “for such other
harms, losses and general damages that may exist.” Id. at *1.

The pipeline company moved to strike the counterclaim
under Fed. R. Civ. P. 12(f), arguing that under Fed. R. Civ. P.
71.1(e), the only permissible response to a condemnation action
is an answer and counterclaims are not permitted. 2015 WL
3756710, at *1. The court considered the motion to strike as if it
were a motion to dismiss under Fed. R. Civ. P. 12(b)(6). 2015
WL 3756710, at *2. In granting the motion, the court observed
that the U.S. Court of Appeals for the Fourth Circuit had previ-
ously considered the question regarding the permissibility of
counterclaims in condemnation actions and had held that the
Federal Rules of Civil Procedure do not allow for any responsive
pleading except for an answer. Id. at *4 (citing Wash. Metro. Area
Transit Auth. v. Precision Small Engines, 227 F.3d 224 (4th Cir.
2000)).

W Y O M I N G  —  M I N I N G

A N D R E W  A .  I R V I N E

—  R E P O R T E R  —

OSMRE PROPOSES NEW STREAM PROTECTION RULE

The Office of Surface Mining Reclamation and Enforcement
(OSMRE) has proposed a new rule for regulation of coal mining
intended to “better protect streams, fish, wildlife, and related
environmental values from the adverse impacts of surface coal
mining operations and provide mine operators with a regulatory

framework to avoid water pollution and the long-term costs
associated with water treatment.” Stream Protection Rule, 80 Fed.
Reg. 44,436, 44,436 (proposed July 27, 2015). Among many
other requirements, the rule contains a prohibition on mining
within 100 feet of streams and revises existing regulations “to
clearly define ‘material damage to the hydrologic balance outside
the permit area’ and require that each permit specify the point at
which adverse mining-related impacts on groundwater and surface
water would reach that level of damage.” Id. The OSMRE states
the new rule is sought to update standards that are more than 30
years old with more recent scientific knowledge and mining and
reclamation techniques. Id. at 44,438.

Wyoming Senator John Barrasso described the proposed rule
as a “job-crushing, anti-coal rule” that was “designed to help put
coal country out of business.” Mark Wilcox, “Feds Estimate New
Coal Rule Will Kill 460 Jobs, Create 250,” Wyo. Bus. Report
(July 16, 2015). However, the overall potential impact of the new
rule on jobs is reported to be minimal, resulting in 460 jobs lost
in coal country, which would be partially replaced by 250 new
jobs in post-mining restoration. Id. Further, federal officials
indicate that the rule will have minimal effect on Powder River
Basin coal because of the general topography, water features, and
deeper coal seams at Powder River Basin coal mines. Id.

The OSMRE is accepting comments on the proposed rule, the
draft environmental impact statement, and the draft regulatory
impact analysis until September 25, 2015. 80 Fed. Reg. at 44,436.

WYOMING COAL MINES PRESSED ON RECLAMATION COSTS

On May 26, 2015, the Wyoming Department of Environ-
mental Quality (WDEQ) informed Alpha Natural Resources, Inc.
(Alpha), one of the largest coal miners in the Powder River Basin,
that it no longer met the financial criteria for the State’s self-
bonding program. See Declaration of Philip J. Cavatoni on Behalf
of Alpha in Support of First Day Pleadings of Debtors at 15, In re
Alpha Natural Res. Inc., No. 3:15-bk-33896 (Bankr. E.D. Va.
Aug. 3, 2015), ECF No. 6. Self-bonding is a program that allows
mining companies to pay for future reclamation costs without
having to post reclamation bonds, provided companies meet
certain financial criteria. See Wyo. Rules & Regs. ENV LQC
ch. 11, §§ 1–7. Alpha was provided 90 days, until August 24,
2015, to come up with financing to cover its over $400 million in
reclamation obligations. See Declaration, supra, at 15. However,
Alpha has appealed the State’s decision in Campbell County
District Court, questioning the State’s methodology for calculating
its status. Id. The Powder River Basin Resource Council
has intervened to ensure the State upholds its initial decision.
Id. at 16.

On August 3, 2015, Alpha filed for Chapter 11 bankruptcy
protection in the U.S. Bankruptcy Court for the Eastern District
of Virginia. It is not immediately clear how the bankruptcy or any
potential restructuring would affect Alpha’s Belle Ayr and Eagle
Butte mines in Wyoming, which produced a combined 36 million
tons of coal in 2014, and employed 585 people.

News was more positive for Peabody Energy Corp., as the
State recently notified the company it was still eligible for self-
bonding at the three of its Wyoming mines up for review: the
Rawhide and School Creek mines and the Shoshone Coal Corp.
See Benjamin Storrow, “Wyoming Approves Self-Bonding for



page 44 MINERAL LAW NEWSLETTER Vol. XXXII, No. 3, 2015

Three Peabody Energy Mines,” Casper Star Trib. Commc’ns
(July 19, 2015). The State is now starting a review of Arch Coal
Inc.’s financials to see if the company still qualifies for the self-
bonding program. Id.

C A N A D A  —  O I L  &  G A S

V I V E K  T . A .  W A R R I E R

J E N N I F E R  A S Q U I N

J A S P R E E T  S I N G H

—  R E P O R T E R S  —

CROWN’S DUTY TO CONSULT NOT TRIGGERED BY GRANTS

OF SUBSURFACE RIGHTS IN SASKATCHEWAN’S RESOURCE

EXTRACTION SCHEME

In Buffalo River Dene Nation v. Saskatchewan (Energy
& Resources), 2015 SKCA 31, the Saskatchewan Court of
Appeal clarified that the grant of subsurface mineral rights in
Saskatchewan, such as an oil sands exploration permit, does not
trigger the Crown’s duty to consult with First Nations. The
decision dismisses the Buffalo River Dene Nation’s (BRDN)
appeal from a dismissal of their application for judicial review of
the Minister of Energy and Resources’ decision to post and issue
exploration permits for bitumen resources in their traditional
territory. The court concluded the duty to consult is not triggered
in the granting of subsurface rights primarily on the grounds that
there is no potential for conflict between the rights conferred by
the permit and the First Nation’s treaty rights.

Permit Process for Subsurface Exploration Rights in
Saskatchewan

Saskatchewan has a two-stage permitting process for mineral
exploration rights. See id. para. 14. The first step requires a party
interested in exploring for certain subsurface minerals to submit
a request to the Minister of Energy. Id. para. 9. The Ministry may
choose to post the lands for public bid and subsequently issue an
exploration permit. Id. The subsurface exploration permit is
issued pursuant to the Petroleum and Natural Gas Regulations,
1969, Sask. Reg. 8/69, on the basis of a bonus bid under section
23.11(b)(ii) of the regulations. Under the regulations “a permittee
has the right, license, privilege and authority to explore for oil and
gas or oil sands or oil shale, as the case may be, within the permit
lands.” 2015 SKCA 31, para. 13 (quoting Sask. Reg. 8/69
§ 23.21(1)). It is clear, however, that a permit does not authorize
the permit holder to access the surface of the lands. Id. para. 14.

Once the subsurface exploration permit is granted, the second
step of the permitting process requires obtaining permission to
enter onto the surface of the land. A surface access permit can be
obtained from the Ministry of Environment. If the permit holder’s
exploration proves commercially viable, the permit holder must
subsequently obtain a lease from the Energy Ministry before
actually extracting the mineral discovered. Id.

Case Background

The BRDN is a Treaty 10 First Nation. Id. para. 1. As a
signatory to Treaty 10, the BRDN members are entitled to hunt,
fish, and trap on lands designated under Treaty 10. Id. In
September 2012, the Minister of Energy and Resources posted oil

sands exploration permits for sale by sealed bid, including lands
covered by Treaty 10. See Buffalo River Dene Nation v. Minister
of Energy & Res., 2014 SKQB 69, para. 5. A copy of the Public
Sale Notice was mailed to the BRDN on that same day. 2015
SKCA 31, para. 9(d). By December 2012, through the permitting
process, the Minister issued two permits to Scott Land & Lease
Ltd. to areas that included Treaty 10 lands. Id. para. 9(e).

The Minister did not consult with the BRDN before posting
or issuing the permits because the Crown believed the duty to
consult is not triggered by either the posting or issuance of the
permits. 2014 SKQB 69, para. 6. The Crown took the position
that the duty to consult could only be triggered by the second
stage of the permitting process: an application for a surface access
permit. 2015 SKCA 31, para. 16. The Crown argued that the duty
to consult only arises from a surface access permit because Treaty
10 rights can only be exercised on the surface and thus it is only
at this stage that a potential for conflict may arise. Id.

Members of the BRDN expressed concern that the Crown
permitting bitumen exploration in the area without first carrying
out the duty to consult could have the potential to negatively
affect a broad area. Id. para. 6. Accordingly, the BRDN argued
that the Crown’s duty to consult had been triggered by the posting
and issuance of the subsurface exploration permits because it
would affect their ability to practice their Treaty 10 rights, such as
hunting, fishing, and trapping. Id.

Court of Queen’s Bench Decision

The Saskatchewan Court of Queen’s Bench dismissed the
BRDN’s claim for judicial review of the Ministry’s issuance of
the permits, determining that the Crown owes no duty to consult
a Treaty 10 First Nation when posting or issuing the oil sands
exploration permits in the traditional territory of that First Nation.
2014 SKQB 69, para. 50. In its analysis of whether the duty to
consult is triggered by stage 1 of the permitting process, the
court’s reasoning emphasized two points: (1) the nature of the
rights granted by the permit, and (2) the characterization of the
decision by the Minister to post the permits for sale.

In determining the nature of the rights granted by the
subsurface exploration permit, it is significant that the permits do
not provide authorization for the permit holder to go onto the land
and conduct exploration. Id. para. 38. Rather, the permit holder
must move to stage 2 of the permitting process if it wishes to
pursue work on the surface of the land. Id. The surface access
permit is obtained independent from the Minister of Energy and
without regard to the existence of the subsurface permits. Id.
para. 39. In the end, the BRDN failed to show a connection
between the granting of subsurface exploration permits and a
potential adverse effect on the First Nation’s Treaty 10 rights. Id.
para. 46.

In its characterization of the decision by the Minister to post
and issue the permits, the court described the decision as an
administrative process rather than a strategic or high-level
decision. Id. para. 37. The Minister cannot make a decision that
could affect the use of the land unless a later and independent step
is taken. Id. para. 46. Because the subsurface permit posting and
issuance did not amount to decisions that could affect the use of
the land in a manner that could impact Treaty 10 rights, it did not
trigger a duty to consult.
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Court of Appeal Decision

At issue on appeal was whether the Crown’s posting and
issuance of subsurface exploration permits triggered the Crown’s
duty to consult. 2015 SKCA 31, para. 32. The court of appeal
agreed with the lower court and dismissed the BRDN’s appeal for
judicial review of the Minister’s granting of the permits. Id.
para. 2. Essentially, the court of appeal found no duty to consult
because the concerns of the BRDN were premature and
speculative. Id. para. 93. Only when the permit holder decides to
develop a project for proposed exploration or development of the
underlying minerals, which requires surface access, can Treaty 10
rights possibly be engaged and consultation be required. Id.
para. 92. Although the issuance of subsurface exploration permits
is the first stage of exploring mineral potential in a region, it is
still an early stage in the process under Saskatchewan’s two-stage
regime and it remains unknown whether a surface access permit
would even be issued. Id. para. 87.

The court’s analysis on whether the duty to consult is
engaged by the Minister’s grant of subsurface exploration permits
uses the three-prong test for triggering the duty to consult from
Haida Nation v. British Columbia (Minister of Forests), 2004
SCC 73, and Rio Tinto Alcan Inc. v. Carrier Sekani Tribal
Council, 2010 SCC 43. See 2015 SKCA 31, para. 35. The three
requirements for establishing a duty to consult are (1) Crown
knowledge, (2) contemplated Crown conduct, and (3) a causal
link. Id.

When a potential claim or right is set out in a treaty, the
Crown is automatically imputed with knowledge, so this element
of the test is met. Id. para. 36. The second element of the test is
also met because the decision to post and issue the permits in the
first stage of the permit process is considered conduct within the
broad meaning of this part of the test, and this was conceded by
the Crown. Id. para. 37. The final requirement of the test is the
causal link demonstrating the potential that the conduct by the
government may adversely affect an Aboriginal claim or rights.
Id. para. 38. Following the lower court, the court of appeal
determined that the BRDN could not establish this requirement of
the test for several reasons. Id. para. 83.

First, the court concluded that the mere issuance of the
exploration permits does not meaningfully impact Treaty 10 rights
since the permit only grants subsurface rights and does not
authorize anyone to enter onto the surface of the land. Id.
para. 88. The BRDN’s Treaty 10 rights are exercisable on the
surface of the land and they did not advance a treaty right or
Aboriginal claim to subsurface rights. Id. Essentially, the court
found no intersection or overlap of the two sets of rights, and the
rights granted by the permit do not intrude on Treaty 10 rights
because they do not bear upon the same subject matter. Id.
Second, the BRDN could not establish that a foreseeable impact
on Treaty 10 lands could possibly arise without the occurrence of
the subsequent, second-stage approval from the Crown. Id.
para. 92. Furthermore, the subsurface permit does not guarantee
the granting of the surface access permit required for extraction
of subsurface minerals. Id. para. 96. The court acknowledged that
Canadian case law has a low threshold for finding an adverse
impact to trigger the duty to consult and that actual infringement
of a treaty right is not required, but the threshold must still be
meaningful in that some appreciable or discernible impact must

flow from the government’s conduct. Id. para. 91. Ultimately, the
duty to consult is not triggered at the posting and issuance stage
of the permit process because any adverse impact on treaty rights
is speculative at this stage. See id. para. 102.

Implications on When Duty Arises

This decision provides direction on when the duty to consult
is triggered in the context of resource exploration and extraction.
It indicates that courts are reluctant to recognize a duty to consult
for the sale of mineral rights alone when surface access and other
development is still subject to approval and such activity has not
yet been contemplated. In a two-stage permit process for
subsurface mineral exploration, like Saskatchewan’s, the duty to
consult is not engaged at the first stage of issuing permits because
the Crown’s conduct does not have any possible surface impacts.
As long as a separate surface access permit must be obtained
before any actual surface work can occur, it is unlikely that the
courts will find a duty to consult during dispositions of subsurface
rights. It is only once the Crown authorizes surface activities that
the duty to consult will be triggered. This decision is relevant in
provinces with a two-step permit process similar to Saskatchewan,
such as Alberta and British Columbia, where the issuance of
subsurface mineral rights does not give the permit holder the right
to access the surface. However, it is plausible that the duty to
consult will be triggered in cases where the disposition of
subsurface mineral rights occurs at the same time as surface
exploration and development is being considered or proposed
since that activity may have a foreseeable impact on Aboriginal
rights that is more than speculative.

ALBERTA UPHOLDS THE ENFORCEABILITY OF KNOCK-FOR-
KNOCK ALLOCATION OF LIABILITY IN A STANDARD FORM

DRILLING CONTRACT

In Precision Drilling Canada Ltd. Partnership v. Yangarra
Resources Ltd., 2015 ABQB 433, the Alberta Court of Queen’s
Bench was asked to interpret a standard form industry contract
and rule on the enforceability of “knock-for-knock” liability
provisions contained in the contract. The parties, Precision
Drilling Canada Limited Partnership (Precision) and Yangarra
Resources Ltd. (Yangarra), entered into a contract where they
agreed to a bilateral apportionment of risk, in which each party
generally bears the risk of damage to its own assets, rather than
having risk allocated on the basis of fault. Id. para. 8. In a
summary judgment, the court determined that the liability
provisions were enforceable based on (1) clear wording of the
scope of the provision, (2) the relatively equal bargaining power
and commercial sophistication of both parties, and (3) a lack of
concern over unconscionability or negative consequences for
public policy.

Factual Background

In this case, Yangarra (an oil and gas operator) hired
Precision (a drilling contractor) to drill oil wells. Id. para. 2. The
first well was drilled successfully and according to plan. The
second well, however, had to be abandoned because Precision
failed to drill the well in “a good and workmanlike manner.” Id.
para. 3. As a result, an additional third well had to be drilled. Id.
para. 2. Precision began work on the third well but was ultimately
replaced by another drilling contractor. Id. para. 17. Precision
initiated the action to sue for monies owing. Id. para. 3. The claim
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sought payment for all three wells: the first well, which was
successfully completed; fees for attempting to build the second
well and costs for attempting to recover equipment from the
abandoned well; and fees for its work on the third well prior to its
replacement by the other drilling contractor. Id. para. 2.

In response, Yangarra sought to set-off the monies claimed
by Precision by way of a counter claim for its own damages,
which included the value of the lost equipment, cost of the
replacement well, and the cost incurred by fishing operations to
recover equipment from the second well. Id. paras. 22, 28.
However, under the liability clauses within the contract, Precision
sought to be paid all monies claimed without set-off or
counterclaim. Id. para. 3.

The Negotiated Bilateral No-Fault Arrangement

The terms of the standard form industry contract were
negotiated between the Canadian Association of Oilwell Drilling
Contractors and the Canadian Association of Petroleum Produc-
ers. Id. para. 5. Precision’s claims for monies owing without set-
off is based on unique liability terms in the standard contract that
allocate risks and liabilities between the parties in a manner that
is significantly different from the common law. Id. para. 7. The
court noted that under the common law, liability for the losses to
the well and equipment would have been assigned to Precision by
way of breach of contract and/or tort. Id. para. 12.

The court described the liability terms as an agreement to
“a bilateral assignment of risk, where each party generally bears
the risk of damage to its own assets, rather than having risk
allocated on the basis of fault. With certain exceptions, it is
primarily a ‘no fault contract.’” Id. para. 8. “Precision agree[d] to
bear the risk to its own surface equipment even if that equipment
[was] damaged or destroyed by the fault of Yangarra.” Id. para. 9.
Correspondingly, “Yangarra agree[d] to bear the risk to its own
assets, even if they [were] destroyed or damaged by the fault of
Precision.” Id. para. 11. This “knock-for-knock” type of liability
arrangement essentially allocates risk based on ownership
interests rather than fault. See Nigel Bankes, “Alberta Decision on
Knock-for-Knock Allocation of Liability in a Standard Form
Drilling Contract,” ABlawg.ca (July 15, 2015). These arrange-
ments are common in certain industries and sectors as a way of
resolving disputes where multiple parties, particularly sub-
contractors, are involved. Id.

Summary Judgment

In this case, Precision sought summary judgment on the basis
that under the contract, Yangarra assumed all liability for the set-
off costs claimed in their counterclaim and therefore was not
entitled to any such costs. Precision, 2015 ABQB 433, para. 4.
The court concluded that this was an appropriate case for
summary judgment and that the knock-for-knock liability
provisions were enforceable against Yangarra. Id. para. 129. It
granted the order for monies owing without set-off or
counterclaim requested by Precision. Id. para. 128.

Analysis on Enforceability of the Liability Clause

The court’s analysis of whether the knock-for-knock pro-
visions are enforceable began with the court asserting that the
parties entered into a bilateral no-fault contract and that there is
no reason to disregard the clear wording of the provision. Id.
para. 13. Yangarra put forth a number of arguments for why

the court should find the liability provisions unenforceable.
In considering the arguments put forth by Yangarra for
unenforceability, the court fleshed out its analysis and provided
detailed reasoning behind finding the clause enforceable in these
particular circumstances.

Yangarra challenged the scope of the liability provisions and
argued that its claim against Precision is based on a legal theory
that is not covered by the allocation of risk in the contract. Id.
para. 34. Yangarra submitted that its claim may actually fall under
negligence, gross negligence, breach of contract, negligent and
fraudulent misrepresentation, or unjust enrichment, and that the
scope of the release of liability provision is not broad enough to
cover all these legal theories. Id. However, the court analyzed the
provisions and concluded that “each party was assuming risk and
releasing the other for all fault of the other, excepting only
intentional harm.” Id. para. 37.

The court interpreted the contract according to three general
principles of contractual interpretation: “(i) the presumption that
the parties did not intend to provide relief from gross negligence;
(ii) the presumption against interpreting a clause so as to create an
absurdity; and (iii) the need to interpret a clause of a contract so
as to make sense of the contract as a whole.” Id. para. 39.

The court responded to the request to apply the presumption
that parties do not intend to release liability of gross negligence by
emphasizing that in this particular case involving two large
corporations, it is entirely sensible to contemplate that Precision
and Yangarra would release each other from claims based on
gross negligence. Id. para. 43. The court considered the intent to
contract out of liability for gross negligence by speculating that
“[p]erhaps it is because, over time, drilling companies and
petroleum companies have found it cheaper in time and money to
insure their property and waive subrogated claims against the
other, rather than retaining the right to sue the other.” Id. para. 45.
In the end, the court stated that “it is better to simply interpret the
wording of the contract without the presumption [of one party’s
intention],” and if the wording of the provision has the effect of
waiving claims of gross negligence, it would not interfere. Id.
para. 48.

Yangarra argued that when considering the presumption
against an interpretation of the contract that would create an
absurdity or make the contract meaningless, the liability provi-
sions should not be enforced. Id. para. 50. Such an interpretation,
Yangarra submitted, would make Precision’s promise to drill in
a good and workmanlike manner meaningless and absurd to have
included in the contract. Id. para. 51. The court did not accept this
proposition, stating instead that in the context of knock-for-knock
liability, a court should not presume that Yangarra’s releasing of
Precision from some of the consequences of not drilling in a good
and workmanlike manner is commercially absurd. Id. para. 57.
This conclusion is informed by the fact that Precision’s breach of
its promise to drill in a good and workmanlike manner did have
other meaningful legal consequences under the contract. Id.
para. 58. Although liability is allocated away from Precision even
in the event of breach of the promise to drill in a good and
workmanlike manner, the contract did allow Yangarra to remove
Precision from the site and take over the operation of Precision’s
drilling rig. Id. para. 59. Even when upholding the enforceability
of the liability provisions, there were other negative legal and
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commercial consequences for Precision for breaching its promise
and therefore the contract was not rendered meaningless. Id.
para. 61.

Applying the final rule of contractual interpretation, the court
found that Precision’s interpretation of the liability clause was
consistent with the contract as a whole. Id. para. 63. After
considering the plain wording of the provisions in the contract, the
court noted the comprehensive nature of the clause and that the
risk allocation clause was well thought out. Id.

The court also considered whether the liability clause could
be unenforceable on grounds that it was unconscionable at the
time it was made or that enforcing it would be contrary to public
policy. With respect to unconscionability, the court considered
four factors that would indicate an unconscionable clause: (1) “a
grossly unfair and improvident transaction”; (2) the “victim’s lack
of independent legal advice”; (3) an “overwhelming imbalance in
bargaining power”; and (4) the other party knowingly taking
advantage of this vulnerability. Id. para. 86. The court easily
disposed of the unconscionability argument, noting that the
parties are two sophisticated commercial entities with extensive
experience in the industry, and that Yangarra could not be
classified a victim. Id. para. 88. Furthermore, the court empha-
sized that the clause was bilateral and the allocation of risk works
both ways, and therefore was not grossly unfair or improvident.
Id.

Finally, the court went on to consider the public policy
implication of enforcing knock-for-knock liability provisions.
Yangarra argued:

To permit a drilling company to engage in grossly
negligent or unconscionable conduct and then to hide
behind an exclusion clause would be very harmful to the
public interest. It would eliminate any degree of
accountability on drilling companies and incentivize
them to cut corners to reduce costs. In turn, the safety of
oil and gas workers and the public would be placed at
risk, unsafe practices would be encouraged, and the
industry and regulatory emphasis on safe drilling
practices would be undermined.

Id. para. 101.

The court rejected Yangarra’ public policy argument, noting
that accepting it would amount to a ban on industry associations
from entering into bilateral no-fault arrangements on the basis that
the threat of litigation based on fault is necessary to promote safe
drilling practices. Id. para. 102. The decision to reject Yangarra’s
public policy argument is based on several factors. First, the court
restated its earlier argument that a default by Precision did have
other adverse contractual consequences. Id. para. 104. Second,
Precision already had a commercial interest in conducting safe
drilling practices. Id. para. 105. Third, an entire regulatory
framework already exists that constrains the activities of drilling
companies, allowing the regulators and courts to shut down an
unsafe driller and penalize executives. Id. para. 106. Again, the
court emphasized that this case involved two sophisticated
corporations and an industry-wide, bilateral no-fault contract, and
concluded that enforcing the liability provision is not contrary to
public policy. Id. para. 113.

Significance

This decision indicates that knock-for-knock liability pro-
visions will most likely be upheld and enforced in normal
commercial circumstances. As long as the parties are sophisticated
entities capable of negotiating with each other and the contract
clearly includes a risk allocation provision, the provision will
likely be upheld. The court’s findings that the provision is not
struck down by concerns over unconscionability or public policy
will likely apply broadly to other commercial contracts as well.
The factors for unconscionability will remain the same between
corporate entities, and will likely not be met in similar cases with
different corporations. Public policy arguments similar to those
used in this case, which suggest the provisions diminish the
incentive to take care, will also likely be discredited by the courts.
This decision, particularly its discussion of the sections on the
scope of the clause and principles of contractual interpretation,
indicates that when interpreting knock-for-knock liability clauses,
courts will emphasize the plain wording and the context of the
contract, that is, a commercial contract between relatively equal,
sophisticated parties. These factors inform the scope of the clause,
the applicability of the presumption against releasing liability for
gross negligence, and whether particular interpretations will result
in absurdity, a meaningless contract, or an inconsistency within
the contract.

V I V E K  T . A .  W A R R I E R

J E N N I F E R  A S Q U I N

R A P H A E L  J A C O B

—  R E P O R T E R S  —

SUPREME COURT OF CANADA RECOGNIZES DUTY OF

HONESTY IN CONTRACTUAL PERFORMANCE

Overview

The Supreme Court of Canada, in the recent case of Bhasin
v. Hrynew, 2014 SCC 71, recognized a new duty of “honest
performance” which requires parties to be honest in performing
their obligations under all contracts. The Court also ruled that
good faith “is a general organizing principle of the common law
of contract” in Canada. Id. para 33.

Background

Heritage Education Funds Inc. (Heritage) employed enroll-
ment directors to sell education savings plans. Harish Bhasin had
been an enrollment director for Heritage since 1989. In 1998,
Bhasin and Heritage signed a “commercial dealership agreement”
(Agreement) to govern their relationship for the next three years.
Id. para. 4. The Agreement contained an automatic renewal
clause, and provided that it could be terminated upon six months’
notice by either party. Id. para. 6.

Larry Hrynew was also an enrollment director with Heritage,
and was Bhasin’s competitor. Hrynew had personally approached
Bhasin to propose a merger of their businesses on several
occasions, and had actively encouraged Heritage to force a
merger, going so far as threatening to leave Heritage if a merger
did not take place. Bhasin refused all of Hyrnew’s proposals. Id.
paras. 7–9.
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In late 1999, the Alberta Securities Commission (ASC)
required Heritage to appoint a provincial trading officer to
conduct audits of their enrollment directors’ compliance with
securities laws. Heritage appointed Hrynew to this role. Bhasin
objected to having a competitor review his confidential business
records. Id. para. 10. Heritage told Bhasin that Hrynew, in his role
as provincial trading officer, would be under an obligation to treat
his business records as confidential, which was not true.
Additionally, Heritage falsely claimed that the ASC had rejected
its proposal to have an outside provincial trading officer complete
the audit. Id. para. 12.

During the audit, Heritage had several discussions with the
ASC regarding its future operations, and told the ASC that it was
considering restructuring its agencies, which included future plans
for Bhasin to work for Hrynew’s enrollment director agency
instead of maintaining his own. Id. para. 11. Upon being
questioned by Bhasin whether the merger was a “done deal,”
Heritage responded equivocally that it was not, despite having
previously told the ASC about such plans. Id. para. 12.

Bhasin continued to refuse to allow Hrynew to audit his
records. In May 2001, Heritage gave Bhasin notice that it would
not be renewing the Agreement and allowed Hyrnew to absorb
Bhasin’s sales team. Id. paras. 12–13. Bhasin sued Heritage for
wrongful termination and conspiracy, and sued Hrynew for
inducing breach of contract. Id. para. 14.

The case made its way to the Supreme Court of Canada,
which ruled in favour of Bhasin for his claim against Heritage and
held that Heritage had acted dishonestly in exercising the
termination clause under the Agreement and had breached its duty
of honest contractual performance owed to Bhasin. Id. para. 103.
Bhasin’s case against Hrynew was dismissed on the basis that the
breach of the duty of honest performance pertained to Heritage
alone. Id. para. 107.

Significance

The Bhasin decision had two distinct results. First, it
recognized good faith contractual performance as “a general
organizing principle of the common law of contract which
underpins and informs the various rules in which the common law,
in various situations and types of relationships, recognizes
obligations of good faith contractual performance.” Id. para. 33.
Second, it recognized “that there is a common law duty which
applies to all contracts to act honestly in the performance of
contractual obligations.” Id.

General Organizing Principle of Good Faith Contractual
Performance

“An organizing principle . . . is not a free-standing rule, but
rather a standard that underpins and is manifested in more specific
legal doctrines and may be given different weight in different
situations.” Id. para. 64. The Court defined the good faith
principle as requiring parties to generally “perform their
contractual duties honestly and reasonably and not capriciously or
arbitrarily,” id. para. 63, and stated that a party “should have
appropriate regard to the legitimate contractual interests of the
contracting partner,” id. para. 65. The recognition of good faith

contractual performance as a general organizing principle in
Canadian law has not had an immediate effect; however, it leaves
the door open to future developments in this area of the law.

New Duty of Honest Contractual Performance

The new duty of honest performance was held by the Court
to be a general doctrine of contract law that would operate
irrespective of the parties’ intentions, although the duty can be
relaxed in some circumstances. Id. para. 74. The Court described
the duty as follows:

parties must not lie or otherwise knowingly mislead each
other about matters directly linked to the performance of
the contract. This does not impose a duty of loyalty or of
disclosure or require a party to forego advantages
flowing from the contract; it is a simple requirement not
to lie or mislead the other party about one’s contractual
performance.

Id. para. 73.

The Court noted that the requirements of the duty of honest
contractual performance can be relaxed in some circumstances, as
long as the minimum core requirements are maintained. Id.
para. 77. The Court stated that parties’ ability to minimize the
application of the duty will be similar to their existing ability to
modify the duties of good faith, diligence, reasonableness, and
care. Id. Contracting around or out of the application of the duty
of honest performance must be express and show the intention of
the parties to do so. Id. para. 78.

Future Considerations

The impact of this landmark decision remains unclear given
the broad language that was used. Bhasin had proposed the
recognition of a much broader general duty of good faith, but the
Court deliberately imposed a more modest duty than Bhasin had
sought, and left parties with the ability to relax its application in
certain circumstances. Further, claims based on this duty will be
restricted to circumstances where a causal link can be shown
between the dishonest contractual performance and the damages
suffered. The Court viewed the recognition of the duty of honesty
as an incremental step in the development of the law, particularly
given the experiences of other jurisdictions with similar duties,
including the United States, where the Uniform Commercial Code
contains an obligation of good faith in the performance and
enforcement of contracts.

Businesses operating in Canada should ensure that they
conduct themselves in a manner that accords with the duty of
honesty in all stages of contractual relations. It is suggested that
parties consider their contracts in light of the decision and
consider whether they wish to take advantage of the Court’s
allowance for parties to “relax” the requirements of the duty
through express contract drafting. In addition, counsel should
ensure that clients are aware of the application of the duty of
honest contractual performance.

Significant developments are expected in this area of the law
in the coming years as parties seek to define the scope of the duty
and the extent of their ability to contract out of its application.
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What’s New

New Mining Form 5 LLC

The Foundation is pleased to announce the availability of the new mining “Form 5 LLC” limited liability
company forms, along with two Workshops taught by the attorneys who developed them. This Form was put
together to reflect significant changes in the law governing LLCs since the publication of the Form 5A LLC,
and in recognition of practitioners’ increased familiarity with the LLC form of entity after almost 20 years of
use of the original form.

The Form (actually 8 separate documents) are provided by email in Word format. Each purchaser is
licensed to use the Form at one company/firm/agency location. A multi-site license is also available for
purchase—see the order form.

In addition, a half-day Workshop taught by the drafters will be offered twice, one in Denver on October 9,
2015, and one in Toronto on March 5, 2016 (the day before PDAC). A discount will be offered to those who
have already purchased the Form.

For detailed information on the Form and an order form, see www.rmmlf.org/Form5LLC-OrderForm.pdf

For detailed information on the Workshops and a registration form, see www.rmmlf.org/confrnce/
F5LLCnews.pdf

Proceedings of the 61st Annual Rocky Mountain Mineral Law Institute

The Proceedings of the 61st Annual Institute will contain the complete text of the available papers in a
bound volume. The articles, researched and written by many of the foremost authorities in their fields, contain
detailed treatment of special legal problems facing the natural resources industry in the areas of oil and gas,
mining, public lands, international natural resources, landman’s issues, water, and environmental law. Available
from the Foundation in December 2015. To order, email info@rmmlf.org

Human Rights Law and the Extractive Industries – Just Opened for Registration
Panama City, Panama – February 18–19, 2016

Join us in Panama for our Special Institute on Human Rights Law and the Extractive Industries.

Human rights, and the requirements to address them, are a critical issue for the extractive industries
worldwide. Advocates alleging violations are focusing on the oil, gas, mining, and timber industries. Learn
about the emerging body of international human rights law and the approaches taken by industry to respond to
these concerns. Because of the relevance of this program, the following organizations are supporting this
conference, and their members may register at our discounted member rate:

ABA Section of Environment, Energy, and Resources
ABA Section of International Law
IBA Section on Energy, Environmental, Natural Resources and Infrastructure Law

Panama—a country of unparalleled natural beauty and home to diverse indigenous cultures—offers
numerous pre- and post-conference travel options. For a detailed program brochure and online registration, visit
our website at www.rmmlf.org

http://www.rmmlf.org/Form5LLC-OrderForm.pdf
http://www.rmmlf.org/confrnce/F5LLCnews.pdf
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Upcoming Programs

Mining Agreements: Contracting for Goods and Services
September 23–25, 2015 M Vancouver, British Columbia

International Oil & Gas Law, Contracts & Negotiations: Part 1
October 5–9, 2015 M Houston, Texas

Workshop on the New Mining Form 5 LLC
October 9, 2015 M Denver, Colorado / March 5, 2016 M Toronto, Ontario

International Oil & Gas Law, Contracts & Negotiations: Part 2
October 12–16, 2015 M Houston, Texas

Federal Oil & Gas Law Leasing Short Course
October 19–22, 2015 M Westminster, Colorado

Oil & Gas Law Short Course
October 19–23, 2015 M Westminster, Colorado

The Endangered Species Act: Current and Emerging Issues
November 4–5, 2015 M Westminster, Colorado

Federal Offshore Regulatory Enforcement
January 20–21, 2016 M Houston, Texas

Human Rights Law and the Extractive Industries
February 18–19, 2016 M Panama City, Panama

Core Course on International Oil & Gas Law
March 14–18, 2016 M Amsterdam, The Netherlands

Water Acquisition and Management for  Oil & Gas Development:
Legal and Regulatory Requirements

April 7–8, 2016 M Houston, Texas

Oil & Gas Agreements: Purchase and Sale Agreements
May 12–13, 2016 M Santa Fe, New Mexico

62nd Annual Rocky Mountain Mineral Law Institute
July 21–23, 2016 M Squaw Valley, California

For additional information, contact the Foundation:
Tel (303) 321-8100 M Fax (303) 321-7657 M Email info@rmmlf.org
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