
UTAH LEGISLATURE PASSES SIGNIFICANT 
LEGISLATION REGARDING CHANGE 

APPLICATIONS 
(L. Ward Wagstaff, Utah Reporter)

The 2015 Utah legislature passed a number of water-
related bills, but three bills, House Bill 25, House Bill 58, and 
House Bill 43 4th Substitute, are notable because they address 
issues that the legislature in past years was unable to resolve. 

House Bill 25 

In 2011, the Utah Supreme Court held that the State Engi-
neer did not have authority to consider nonuse of a water right 
when approving or denying a change application. See Jensen v. 
Jones, 2011 UT 67, 270 P.3d 425. See also Vol. XLIV, No. 3 
(2011) of this Newsletter. The court held that the list of condi-
tions in Utah Code Ann. § 73-3-8(1) that guide the State Engi-
neer in the change application process does not include 
forfeiture, and therefore the State Engineer could not deny a 
change application based on nonuse, even if the water right 
clearly had not been used for a long period of time. Jensen, 
2011 UT 67, ¶ 13. The decision meant that an applicant could, 
in effect, revive a water right after years or even decades of 
nonuse simply by filing a change application. If another party 

continued on page 2 

FINAL RULE ON WATERS OF THE 
UNITED STATES 

(Dietrich Hoefner, Federal Water Quality Guest Reporter)

On May 27, 2015, the U.S. Environmental Protection 
Agency (EPA) and the U.S. Army Corps of Engineers (Corps) 
(collectively, Agencies) released a prepublication version of the 
much-anticipated final rule defining the scope of “waters of the 
United States” (WOTUS) for purposes of administering the 
Clean Water Act (CWA), 33 U.S.C. §§ 1251–1387. See EPA & 
Corps, “Prepublication Version of the Clean Water Rule” (May 
27, 2015) (Rulemaking). See also Definition of “Waters of the 
United States” Under the CWA, 79 Fed. Reg. 22,188 (proposed 
Apr. 21, 2015). The CWA regulates “navigable waters,” which 
are defined as “waters of the United States.” 33 U.S.C. 
§ 1362(7). The new rule affects the permitting and compliance
processes for sections 404 (dredge and fill), 402 (National Pol-
lution Discharge Elimination System), 311 (spill prevention 
and response programs), 401 (state certification), and 303 (wa-
ter quality standards) of the CWA. 

The rule, which was last updated in 1986, has long been 
the subject of litigation, and the U.S. Supreme Court has 
opined several times on the proper scope of the Agencies’ 
CWA jurisdiction. The new rule update incorporates those deci- 

continued on page 3 

TEXAS DROUGHT CURTAILMENT RULES FOUND TO EXCEED AUTHORITY 
(Emily Willms Rogers, Texas Reporter) 

In April 2015, a Texas Court of Appeals ruled in favor of 
the Texas Farm Bureau (Bureau) in its lawsuit challenging the 
Texas Commission on Environmental Quality (TCEQ) rules 
regarding the administration of water rights during drought. See 
TCEQ v. Tex. Farm Bureau, No. 13-13-00415-CV, 2015 WL 
1544586 (Tex. App.—Corpus Christi-Edinburg Apr. 2, 2015).  

The issues and disputes in this case arise out of the Texas 
legislature’s 2011 enactment of Tex. Water Code Ann. 
§ 11.053. The law was intended to clarify the TCEQ’s authority
over water rights during times of drought. As required by the 
legislation, the TCEQ adopted its drought rules in April 2012. 
See 37 Tex. Reg. 3096 (Apr. 27, 2012) (codified at 30 Tex. 
Admin. Code §§ 36.1–.8). Under these rules, the TCEQ could 
enforce the priority calls of senior water right holders and cur-

tail junior upstream rights to make water available for seniors. 
See 30 Tex. Admin. Code § 36.3. In passing these rules, how-
ever, the TCEQ gave its Executive Director authority to exempt 
certain junior water rights from curtailment on the basis of pub-
lic health concerns because the water is needed for municipal 
or electric power generation purposes. Id. § 36.5(c). In its re-
sponse to comments on the rules, the TCEQ stated that: 

The executive director may decide not to suspend 
junior municipal and power water rights when issuing 
an order to protect senior water rights based on public 
health and welfare concerns. . . . The commission be-
lieves that this action is part of its police powers to pro- 
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opposed such a water right, it would have to file a private ac-
tion for forfeiture, and it would then bear not only the burden 
of proof but also the expense of the litigation. 

The Jensen decision caused consternation within the water 
community because traditionally, the State Engineer limited 
change applications to the quantity that historically was benefi-
cially used. See, e.g., Steven E. Clyde, “Utah Legislature Clos-
es Out Its 2015 General Sessions by Passing Three Important 
Water Bills,” 19 W. Water L. & Pol’y Rptr. 164, 164 (Apr. 
2015) (discussing the role of the State Engineer prior to Jen-
sen). Almost immediately after the Jensen decision, a number 
of stakeholders began working on a legislative remedy. There 
was, however, opposition to any State Engineer authority to 
consider nonuse, with the result that bills introduced in 2012, 
2013, and 2014 did not pass. See S. 187, 59th Leg., Gen. Sess. 
(Utah 2012); S. 109, 60th Leg., Gen. Sess. (Utah 2013); S. 211, 
60th Leg., Gen. Sess. (Utah 2014). 

After the 2014 legislative session ended without progress 
on this issue, a group of stakeholders met to find a way around 
the impasse. The result was House Bill 25 (HB 25), which 
passed late in the 2015 general session. See H.R. 25, 2015 Utah 
Laws ch. 245 (amending Utah Code Ann. §§ 73-2-27, 73-3-3, 
73-3-8) (effective May 12, 2015). HB 25 does not allow the 
State Engineer to forfeit a water right. Rather it requires the 
State Engineer to consider whether a change application will 
cause “quantity impairment,” which means a reduction in the 
water available to supply an existing water right. See Utah 
Code Ann. § 73-3-3(1)(b). There is a corresponding rebuttable 
presumption of quantity impairment if the water identified in 
the change application has not been diverted and beneficially 
used for a period of at least seven consecutive years. Id. § 73-3-
8(6)(c). The State Engineer, however, may not consider quanti-
ty impairment unless that issue is raised in a timely protest, or 
unless the State Engineer provides notice of that issue within 
90 days from the date of the change application to both the 
applicant and the owner of a specific water right that may expe-
rience quantity impairment. See id. § 73-3-8(6)(d), (e).  

Two other provisions of HB 25 are noteworthy. It provides 
that the State Engineer may approve a change application with 
conditions that prevent the change from depleting more water 
than the prior use. Id. § 73-3-8(5)(c). In addition, HB 25 codi-
fies the applicant’s right to consult with the Division of Water 
Rights (DWRi) to discuss potential problems related to a 
change application before filing it. Id. § 73-3-3(2). 

HB 25 goes a long toward clarifying and standardizing 
how nonuse may affect a change application. First, common 
sense suggests that it is always a good idea to consult with the 
DWRi before filing an application. Second, even though an 
applicant should be aware of whether the water right has actu-
ally been used, the process established by HB 25 provides a 
much better basis for assessing the risks associated with a 
change application on a water right that has not been used. The 
applicant should have an idea early in the process whether the 
State Engineer or another water user intends to raise nonuse as 
an issue. This feature of the process should also benefit pro-
spective buyers of such water rights. HB 25 brings more clarity 

to the process and balances the interests of the applicant in 
seeking value from the water right and the interests of water 
users whose rights might be impaired by the resumption in use 
of a long-dormant water right. HB 25 also defines with consid-
erable specificity the State Engineer’s duties and authority in 
that process. The applicant and potentially affected water users 
should therefore have a better understanding of what the pro-
cess can and cannot do with regard to questionable water 
rights, allowing them to adjust their expectations accordingly. 
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House Bill 58 

A second Utah Supreme Court decision from 2011 held 
that an entity that received water under a contract could file a 
change application on the water rights upon which the contract 
was based, without the consent of the owner of record of the 
water right. See Salt Lake City Corp. v. Big Ditch Irrigation 
Co., 2011 UT 33, 258 P.3d 539. See also Vol. XLIV, No. 3 
(2011) of this Newsletter. This ruling threatened the stability of 
many contractual relationships based on water exchanges. See, 
e.g., Big Ditch, 2011 UT 33, ¶ 4 n.3 (“According to the City, 
between 1888 and 1984, [Salt Lake City] entered into thirty-
two such ‘exchange agreements’ with area agricultural water 
users.”). The court focused on the statute that authorizes “[a]ny 
person entitled to the use of water” to file a change application. 
Id. ¶ 52 (quoting Utah Code Ann. § 73-3-3(2)(a) (2010)). The 
court held that the term “person entitled to the use of water” 
includes entities that receive water under a contract. Id. ¶¶ 52, 
58. The Big Ditch decision, therefore, could allow the party 
receiving the water, in effect, to unilaterally change the terms 
of the contract by filing a change application. 

House Bill 58 (HB 58) was passed to address the problems 
caused by the Big Ditch decision. See H.R. 58, 2015 Utah Laws 
ch. 251 (amending Utah Code Ann. § 73-3-3) (effective May 
12, 2015). HB 58 reinstates the previous limits by clarifying 
that the term “person entitled to the use of water” means: 

(i) the holder of an approved but unperfected appli-
cation to appropriate water; 

(ii) the record owner of a perfected water right; 

(iii) a person who has written authorization from [the 
record owner of the application or water right] to 
file a change application on that person’s behalf; 
or 

(iv) a shareholder in a water company who is author-
ized to file a change application in accordance 
with [Utah Code Ann. § 73-3-3.5]. 

Utah Code Ann. § 73-3-3(1)(b). 

HB 58 should clarify who is authorized to file change ap-
plications and eliminate the need for the State Engineer to ana-
lyze water contracts to determine if the applicant has the right 
to file the change application. Most importantly, it protects the 
water rights that are the basis for delivery of water under a con-
tract and thus protects the contractual relationship itself. 

House Bill 43, 4th Substitute 

The Utah Supreme Court held in 1993 that shareholders in 
a mutual water company did not have authority to file a change 
application on the company’s water right without the compa-
ny’s permission, but that the company could not unreasonably 
withhold permission. See East Jordan Irrigation Co. v. Mor-
gan, 860 P.2d 310 (Utah 1993). Subsequently, the Utah legisla-
ture enacted Utah Code Ann. § 73-3-3.5 to provide a process 
whereby a shareholder could seek the company’s consent to 
file a change application. The statute provided that the share-
holder could submit a written request to the company. Id. § 73-

3-3.5(2) (2014). The company could then approve the request, 
approve the request with conditions, or deny the request. Id. 
§ 73-3-3.5(3)(b) (2014). If the company did not respond within 
120 days, the failure to respond was considered a denial of the 
request. Id. § 73-3-3.5(3)(c) (2014).  

House Bill 43, 4th Substitute (HB 43S4), arose from a 
concern that a mutual water company could deal unfairly with a 
shareholder by simply not responding to the shareholder’s re-
quest. See H.R. 43, 4th Sub., 2015 Utah Laws ch. 249 (amend-
ing Utah Code Ann. §§ 73-1-4, -2-27, -3-3, -3-3.5) (effective 
May 12, 2015). The shareholder’s only recourse then would be 
to either give up the application or to file a lawsuit against the 
water company. HB 43S4 changes the presumption so that the 
company’s inaction is considered consent and the shareholder 
can then file the change application. See Utah Code Ann. § 73-
3-3.5(3)(c). It also provides that the shareholder and the com-
pany may, by mutual consent, negotiate for a buyout of the pro-
rata share of the company’s water right, effectively converting 
the shares to an independent water right. Id. § 73-3-3.5(10). 

By changing the presumption of the company’s inaction 
from denial to consent, HB 43S4 shifts a portion of the burden 
from the shareholder to the water company. At the same time, 
it fosters a collaborative process by requiring the shareholder to 
furnish a complete set of information to the mutual water com-
pany so it is better positioned to make an informed decision. 
See id. § 73-3-3.5(2). The specificity and balance of the new 
process should benefit both the shareholder and the water com-
pany in dealing with a prospective change application. 

 
 
FINAL RULE ON WATERS OF THE U.S. 
(continued from page 1) 

sions, including the “significant nexus” standard from Justice 
Kennedy’s concurring opinion in Rapanos v. United States, 547 
U.S. 715 (2006), a decision that has been a source of confusion 
and headaches for those attempting to determine the jurisdic-
tional status of a water. 

The new rule sets up a three-tiered system for determining 
whether a particular water is a WOTUS: certain waters are cat-
egorically (or per se) jurisdictional, certain waters will be eval-
uated on a case-by-case basis using the significant nexus 
standard, and some waters are categorically non-jurisdictional. 
This three-tiered approach is designed, the Agencies say, to 
give the regulated community more certainty about when CWA 
permits will be required, see Rulemaking at 78, and should 
reduce the complexity of jurisdictional determinations done by 
the Agencies. Id. at 22. The approach stands in contrast to the 
existing structure, which, through a combination of rule, guid-
ance documents, and case law, tends to require time-consuming 
case-by-case analysis for all but the most clear-cut instances.  

Categorically Jurisdictional Waters Under the New Rule 

The new rule retains four categories of waters that are al-
ways jurisdictional (“per se” jurisdictional waters): (1) waters 
that are used, were used, or may be susceptible to use in inter-

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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state or foreign commerce, including tidal waters (“traditional 
navigable waters” (TNW)); (2) interstate waters including in-
terstate wetlands; (3) territorial seas; and (4) impoundments of 
any WOTUS. See id. at 81–85 (explaining that no change is 
made to 33 C.F.R. § 328.3(a)(1)–(3) waters). These categories 
are relatively non-controversial, and mostly comprise waters 
that fit the common-sense definition of a “navigable water.”  

The new rule adds two categories that are modifications of 
what appeared in the old rule, and are the source of much of the 
controversy regarding the new rule. They are (1) tributaries of 
any TNW, interstate water, or territorial sea; and (2) all waters 
adjacent to either a TNW, interstate water, territorial sea, im-
poundment of a WOTUS, or tributary of a TNW. These catego-
ries differ from the old rule insofar as the old rule covered a 
broader set of tributaries, but a narrower set of adjacent waters. 
See 33 C.F.R. § 328.3(a)(5), (7) (1993). The details of the 
“tributary rule” and “adjacent waters” rule are discussed below. 

The Tributary Rule. Tributaries of TNWs, interstate wa-
ters, or territorial seas (or impoundments of any such waters) 
are automatically jurisdictional under the new rule when they 
meet the following definition: 

[A] water that contributes flow, either directly or 
through another water . . . that is characterized by the 
presence of the physical indicators of a bed and banks 
and an ordinary high water mark. These physical indi-
cators demonstrate there is volume, frequency, and 
duration of flow sufficient to create a bed and banks 
and an ordinary high water mark, and thus to qualify 
as a tributary. A tributary can be a natural, man-
altered, or man-made water and includes waters such 
as rivers, streams, canals, and ditches not excluded 
under paragraph (b) of this section. 

Rulemaking at 205–06. 

The key factor for identifying tributaries will thus be the 
presence of a bed, banks, and ordinary high water mark 
(OHWM). The rule does not require that the presence of the 
bed, banks, and OHWM be continuous, and specifically allows 
for breaks (such as culverts, pipes, debris piles, wetlands, etc.) 
so long as the bed, banks, and OHWM can be identified up-
stream of the break. The rule does not lay out a limiting princi-
ple for how long a break can be before jurisdiction cannot 
resume upstream, and the preamble text explains that “[s]ite 
specific conditions will continue to determine the distance up 
valley that needs to be evaluated to see if the break in bed and 
banks and [OHWM] is temporary or the start of the stream sys-
tem.” Id. at 97.  

The most notable feature of the tributary rule is that it does 
not require that there be a certain volume or frequency of water 
flow, but rather relies wholly on the presence of the bed, banks, 
and OHWM as a proxy for volume, frequency, and duration of 
flow. That is, so long as a bed, banks, and OHWM can be iden-
tified, even the most intermittent and ephemeral tributaries can 
be regulated under the new rule. This, combined with the fact 
that the Agencies may assert jurisdiction even where tributaries 
are interrupted for significant lengths, may result in a signifi-
cant exercise of jurisdiction over upstream tributaries that are 
far from waters that are navigable-in-fact. Nevertheless, this 
definition of tributary is more specific than what appears in the 

old rule, which regulated all tributaries without any reference to 
flow characteristics.  

The Adjacent Waters Rule. The new rule will regulate all 
waters adjacent to TNWs, interstate waters, territorial seas, 
impoundments, and tributaries. This is a significant expansion 
over the old rule, which regulated only wetlands adjacent to 
WOTUS. The new rule contains an expansive definition of 
“adjacent,” which includes waters: 

[B]ordering, contiguous, or neighboring a [TNW, in-
terstate water, territorial sea, impoundment, or tribu-
tary], including waters separated by constructed dikes 
or barriers, natural river berms, beach dunes, and the 
like. For purposes of adjacency, an open water such as 
a pond or lake includes any wetlands within or abut-
ting its [OHWM]. . . . Adjacent waters also include all 
waters that connect segments of a [TNW, interstate 
water, territorial sea, impoundment, or tributary] or 
are located at the head of a [TNW, interstate water, 
territorial sea, impoundment, or tributary] and are 
bordering, contiguous, or neighboring such water. 

Id. at 204–05. 

This definition includes waters that are “neighboring,” 
which is separately defined in the rule to mean: (1) all waters 
located within 100 feet of the OHWM of a TNW, interstate 
water, territorial sea, impoundment, or tributary; (2) all waters 
located within the 100-year floodplain of a TNW, interstate 
water, territorial sea, impoundment, or tributary that are not 
more than 1,500 feet from the OHWM of such a water; and 
(3) all waters located within 1,500 feet of the high tide line of a 
TNW, interstate water, or territorial sea, or within 1,500 feet of 
the high water mark of the Great Lakes. Id. at 205. An entire 
water is considered neighboring—and thus adjacent—under 
this definition, even if only part of the water meets the proximi-
ty requirements. The Agencies justify this broad extension of 
jurisdiction based on the idea that all such waters have a signif-
icant nexus to downstream navigable waters.  

The adjacency definition leaves considerable room for in-
terpretation and discretion in its application. Because only part 
of a water needs to be adjacent for the Agencies to assert juris-
diction, it is unclear how far upstream the adjacency rule can 
extend the Agencies’ jurisdiction over waters that would oth-
erwise be non-jurisdictional (say, for instance, because they 
lack a bed, banks, and OHWM). For example, the Agencies 
note that “[l]ow-centered polygonal tundra and patterned 
ground bogs (also called strangmoor, string bogs, or patterned 
ground fens) are considered a single water for purposes of the 
rule” and can be wholly jurisdictional if any part falls within 
the definition of adjacent. Id. at 108. 

Case-by-Case Waters Under the New Rule 

While the list of waters that are always jurisdictional under 
the new rule is very broad, the rule also creates a second cate-
gory of waters whose jurisdictional status will be considered on 
a case-by-case basis according to the “significant nexus” test. 
These waters do not, as a class, have the characteristics neces-
sary to always be jurisdictional, but individual waters in these 
categories may be jurisdictional to the extent that they have a 
significant nexus with a jurisdictional water. The new rule lists 
five specific types of waters that will be considered on a case-
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by-case basis, and also includes a catch-all category for certain 
waters within the 100-year floodplain. 

The five specific case-by-case waters are: (1) prairie pot-
holes, (2) Carolina bays and Delmarva bays, (3) pocosins, 
(4) western vernal pools, and (5) Texas coastal prairie wet-
lands. Id. at 201–02. For each of these specific waters, the 
Agencies will determine on a case-by-case basis whether there 
is a significant nexus with a jurisdictional water. These specific 
waters can also be per se jurisdictional where they meet the 
definition, for example, if they qualify as a tributary or adjacent 
water. When evaluating whether one of the enumerated waters 
has a significant nexus, the rule allows the Agencies to group 
similarly situated waters within the same watershed together. 
The details of the new significant nexus standard are discussed 
more below. 

In addition to the specifically-enumerated case-by-case 
waters, the new rule includes a catch-all category for all waters 
based on their proximity to other jurisdictional waters. This 
rule is similar to the adjacent waters rule, but requires a case-
by-case significant-nexus analysis and covers a broader set of 
waters. Included in the catch-all category are waters located in 
the 100-year floodplain of a TNW, interstate water, or territori-
al sea, where such waters are located within 4,000 feet of the 
high tide line or OHWM of a TNW, interstate water, territorial 
sea, impoundment, or tributary.  

Whether a case-by-case water is ultimately jurisdictional 
turns, of course, on the Agencies’ determination of whether it 
has a significant nexus to a TNW, interstate water, or territorial 
sea. The term itself comes from Justice Kennedy’s concurrence 
in Rapanos, 547 U.S. at 759 (citing Solid Waste Agency of 
Northern Cook Cnty. v. Corps, 531 U.S. 159 (2001)), and has 
until this point remained without a working definition. The new 
definition states: 

The term significant nexus means that a water, includ-
ing wetlands, either alone or in combination with oth-
er similarly situated waters in the region, significantly 
affects the chemical, physical, or biological integrity 
of a [TNW, interstate water, or territorial sea]. 

Rulemaking at 206. 

To be significant, an effect is to be “more than speculative 
or insubstantial.” Id. at 207. The Agencies will consider a long 
list of functions served by the water: sediment trapping; nutri-
ent recycling; pollutant trapping, transformation, filtering, and 
transport; retention and attenuation of flood waters; runoff stor-
age; contribution of flow; export of organic matter; export of 
food resources; and provision of life cycle dependent aquatic 
habitat (such as foraging, feeding, nesting, breeding, spawning, 
or use as a nursery area) for species located in a TNW, inter-
state water, or territorial sea. Id. at 207. The Agencies need 
only find that the feature (possibly in combination with similar-
ly situated features) performs one of these functions to deem 
the feature jurisdictional. This test and these factors obviously 
leave considerable discretion to the Agencies in determining 
whether a particular case-by-case water has a significant nexus.  

Waters Excluded Under the New Rule 

The third tier of waters under the new rule contains those 
waters that are categorically excluded from the Agencies’ ju-
risdiction. Excluded waters are not jurisdictional, even if they 
could be characterized as an impoundment, tributary, adjacent 

water, or case-by-case water. Id. at 203. The waters excluded 
are discussed below. 

Waste Treatment Systems. Waste treatment systems, in-
cluding treatment ponds or lagoons designed to meet the re-
quirements of the CWA, are excluded under the new rule. This 
is consistent with the existing rule. 

Certain Ditches. The new rule contains a qualified exclu-
sion for ditches that covers: ditches with ephemeral flow that 
are not a relocated tributary or excavated in a tributary; ditches 
with intermittent flow that are not a relocated tributary, exca-
vated in a tributary, or drain wetlands; and ditches that do not 
flow, either directly or through another water, into a TNW, 
interstate water, or territorial sea. A ditch is excluded from reg-
ulation if it falls into any one of those three categories. Nota-
bly, any ditch with more than intermittent flow must not 
connect with any TNW, interstate water, or territorial sea in 
order to be excluded under this exception. Ditch operators 
should also keep in mind that this exclusion does not limit the 
EPA’s authority to regulate a ditch as a point source under oth-
er sections of the CWA. 

Depressions Incidental to Mining and Construction. The 
new rule excludes “[w]ater-filled depressions created in dry 
land incidental to mining or construction activity, including pits 
excavated for obtaining fill, sand, or gravel that fill with wa-
ter.” Id. at 204. This exception, while more clear than the exist-
ing rule, creates some uncertainty for regulated parties. The 
exception turns on whether the depressions or pits were created 
in dry land. (The phrase “dry land” is also used in some of the 
other express exceptions, where it presents the same issues 
discussed here.) Despite many comments from industry seeking 
a more specific definition of dry land, the EPA declined to pro-
vide one, instead noting in the preamble to the new rule that “a 
‘water of the United States’ is not considered ‘dry land’ just 
because it lacks water at a given time,” and that dry land “re-
mains ‘dry land’ even if it is wet after a rainfall event.” Id. at 
173–74. Beyond these tautologies, the Agencies have not pro-
vided clear guidance on what they will consider dry land. In 
fact, in explaining why they did not include a definition of dry 
land, the Agencies noted that there is “no agreed upon defini-
tion given geographic and regional variability.” Id. at 174.  

Erosional Features. Of interest to those in western arid re-
gions, the new rule excludes “[e]rosional features, including 
gullies, rills, and other ephemeral features that do not meet the 
definition of tributary, non-wetlands swales, and lawfully con-
structed grassed waterways.” Id. at 204. While this exclusion 
does add some clarity, regulated parties will need to keep in 
mind that only those features that do not meet the rule’s expan-
sive definition of “tributary” are excluded. It is telling that the 
Agencies note in the preamble that many features that are re-
ferred to as “gullies” (e.g., on a map or colloquially) will not 
qualify for this exception because they are actually tributaries. 
Id. at 176. 

Other Categorically Excluded Waters. The new rule also 
categorically excludes several other types of waters that have 
not typically been controversial under the existing rule: artifi-
cially irrigated areas that would revert to dry land if application 
of water ceases; artificial, constructed lakes and ponds created 
in dry land (e.g., farm and stock watering ponds, irrigation 
ponds, settling basins, fields flooded for rice growing, log 
cleaning ponds, or cooling ponds); artificial reflecting pools 
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or swimming pools created in dry land; small ornamental wa-
ters created in dry land; and last, but not least, puddles. Id. at 
203–04.  

The fact that all of these waters must be specifically ex-
cluded may be a testament to the broad scope of the Agencies’ 
claimed jurisdiction. While the rulemaking explains that “pud-
dles” were excluded at the request of commenters, id. at 177, 
the fact that it made it into the final rule speaks volumes about 
the extensive regulatory regime of the CWA. 

Grandfathering 

The new rule becomes effective 60 days after its publica-
tion in the Federal Register. The Agencies have stated that they 
“will not reopen existing approved jurisdictional determina-
tions unless requested to do so by the applicant or, consistent 
with existing Corps’ guidance, unless new information war-
rants revision of the determination before the expiration peri-
od.” Id. at 80. The Agencies also will not reopen jurisdictional 
determinations that are associated with a completed permit 
application. Id.  

What’s Ahead 

The new rule makes some significant changes to the scope 
of the Agencies’ jurisdiction and considerably revises the pro-
cess for categorizing waters. As discussed in this report, some 
terms of the new rule are clearer than others. Many terms lack-
ing concrete definitions, such as “dry land,” are likely to be the 
source of controversy going forward. The Agencies produced a 
400-plus page technical report outlining the basis for new rule 
as well as a 400-plus page science report that cites 1,200 peer-
reviewed sources. See EPA & Corps, “Technical Support Doc-
ument for the Clean Water Rule: Definition of Waters of the 
United States” (May 27, 2015); EPA, “Connectivity of Streams 
& Wetlands to Downstream Waters: A Review & Synthesis of 
the Scientific Evidence” (Jan. 2015). These documents go to 
considerable lengths to justify the Agencies’ approach in craft-
ing the rule, and will likely play a part in any procedural chal-
lenges to the rule. Regulated parties will want to keep track of 
the rule as it develops through agency interpretation and litiga-
tion, and be ready for significant changes to the current regime 
when the new rule takes effect.  
 
 
TEXAS DROUGHT CURTAILMENT RULES 
(continued from page 1) 

tect public health and welfare, and is not subject to a 
takings claim. 

37 Tex. Reg. at 3102. 

By the end of 2012, with the Brazos River Basin in a se-
vere drought, the TCEQ faced its first test implementing its 
new rules when Dow Chemical Company (Dow), a senior wa-
ter rights holder in the lower part of the basin, made a priority 
call. The TCEQ’s Executive Director issued a series of orders 
curtailing the use of water by rights junior to Dow’s. The Ex-
ecutive Director, however, did not suspend the use of water by 
municipal and electric power generation users because of the 
public safety and welfare concerns. The TCEQ’s order was 
later modified by the TCEQ Commissioners, who required the 
holders of those non-suspended junior water rights to provide 
reports on water use, information demonstrating the non-

suspended junior’s reasonable efforts to obtain alternate water 
supplies, and information about efforts to identify long-term 
additional or alternative water supplies. See TCEQ Executive 
Director, Suspension Orders of November 19, 2012, January 8, 
2013, and January 15, 2013; TCEQ Order of December 12, 
2012 (affirming and modifying the Executive Director’s order). 

As a result of the TCEQ’s last order on January 15, 2013, 
887 water rights were suspended for a total of 943,685 acre-
feet of water per year and 19 water rights were not suspended 
for a total of 1,829,781 acre-feet of water per year. See Affida-
vit of Donald G. Rauschuber in Support of Plaintiffs’ Motion 
for Summary Judgment, Tex. Farm Bureau v. TCEQ, No. D-1-
GN-12-003937 (53d Dist. Ct., Travis County, Tex., Mar. 4, 
2013). The TCEQ’s order, however, did not result in a signifi-
cant increase in the amount of water available at Dow’s facili-
ty. See Order Granting the Petition for the Appointment of a 
Watermaster in Brazos River Basin, TCEQ Docket No. 2013-
0174-WR, at Finding of Fact No. 30 (Apr. 21, 2014). 

The Bureau and several individuals filed suit challenging 
the validity of the TCEQ’s drought rules, arguing that the 
agency had exceeded its statutory authority in adopting rules 
that allow the TCEQ to ignore priority dates and suspend cer-
tain senior water rights while leaving preferred juniors able to 
divert. Tex. Farm Bureau, No. D-1-GN-12-003937. In its mo-
tion for summary judgment, the Bureau argued that the 
TCEQ’s approach to not suspend certain junior water rights 
disregarded the prior appropriation doctrine, “which is a fun-
damental part of Texas water law and each surface water right 
in Texas . . . .” See Plaintiffs’ Motion for Summary Judgment 
at 8, Tex. Farm Bureau, No. D-1-GN-12-003937 (53d Dist. Ct., 
Travis County, Tex., Mar. 4, 2013). Further, as the Bureau not-
ed, the Texas legislature explicitly refused to grant the TCEQ 
the authority to disregard the prior appropriation system when 
it adopted Tex. Water Code Ann. § 11.053. See Plaintiffs’ Mo-
tion for Summary Judgment, supra, at 9. The statute states that 
during a period of drought, “the executive director by order 
may, in accordance with the priority of water rights established 
by Section 11.027,” temporarily suspend water rights and ad-
just diversions. Tex. Water Code Ann. § 11.053(a). 

Contrary to the TCEQ’s assertions, the Bureau explained 
that these exemptions were not necessary to protect the public 
health and welfare because Tex. Water Code Ann. § 11.139 
already addressed those situations. See Plaintiffs’ Motion for 
Summary Judgment, supra, at 11. Section 11.139 allows the 
TCEQ to authorize the transfer of water from water rights other 
than municipal or domestic uses to meet urgent public health 
and safety needs, and it requires compensation for the fair mar-
ket value of the water transferred as well as any damages 
caused by the transfer of use. Finally, the Bureau claimed that, 
to the extent the TCEQ’s drought rules were valid and allowed 
the suspension of senior water rights for the benefit of the pre-
ferred use junior water rights, the suspended senior rights had 
been unconstitutionally taken or impaired without compensa-
tion. See id. at 12. 

In response to the Bureau’s summary judgment motion, the 
TCEQ filed a cross motion for summary judgment. See 
TCEQ’s Motion to Dismiss for Want of Jurisdiction, Special 
Exceptions, Response to Plaintiffs’ Motion for Summary 
Judgment, Cross Motion for Summary Judgment, and Memo-
randa in Support Thereof, Tex. Farm Bureau, No. D-1-GN-12-
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003937 (53d Dist. Ct., Travis County, Tex., Apr. 8, 2013). The 
TCEQ contended that section 11.053’s requirement that the 
TCEQ consider priority of water rights is tempered by other 
factors in the statute. Id. at 30. The TCEQ’s argument relied on 
section 11.053(b), which requires, in part, that the TCEQ en-
sure that the executive director’s order suspending or adjusting 
water rights “conforms to the order of preferences established 
by Section 11.024.” Tex. Water Code Ann. § 11.053(b)(5). 
Thus, the TCEQ concluded that it was required to look beyond 
strict time priority. See TCEQ’s Motion to Dismiss, supra, 
at 32. 

The TCEQ further contended that, without the ability to 
suspend or not suspend certain junior water rights in the event 
of a priority call, its authority under section 11.053 was mean-
ingless. TCEQ, 2015 WL 1544586, at *5. According to the 
TCEQ, “it is not practical to require the agency to comply with 
strict priority” when applying the order of preferences outlined 
in section 11.024. Id. “[I]f the agency must comply with strict 
time compliance, then a small [junior] community hospital 
would have its appropriation suspended or adjusted before a 
[senior] recreational fishing pond.” Id. According to the TCEQ, 
section 11.053 allows it to “‘strike a balance’ between enforc-
ing priorities and exacerbating a situation in which there are 
public health, safety and welfare concerns.” Id.  

The district court disagreed with the TCEQ and granted the 
Bureau’s motion for summary judgment. In granting the mo-
tion, the court concluded that the TCEQ’s drought rules were 
invalid and exceeded the TCEQ’s statutory authority “because 
they allow deviation from the priority system and the exemp-
tion of water rights for preferred users from a curtailment or 
suspension order . . . .” See Order on Cross Motions for Sum-
mary Judgment, Tex. Farm Bureau, No. D-1-GN-12-003937 
(53d Dist. Ct., Travis County, Tex., June 6, 2013). The TCEQ 
appealed the decision. 

The court of appeals, after briefing and arguments by the 
parties, affirmed the district court’s ruling. The court found that 
the TCEQ exceeded its statutory authority when it adopted 
rules allowing the agency to exempt preferred junior water 
rights (i.e., municipal and electric power generation water 
rights) from priority calls. TCEQ, 2015 WL 1544586, at *2. 
The court of appeals stated that the meaning of section 11.053 
is clear. Id. at *5. The goals of section 11.053 must be accom-
plished in accordance with the priority of water rights estab-
lished by section 11.027. Id. Thus, the court found that the 
TCEQ’s rules allowing a senior irrigation water right to be sus-
pended before a junior municipal water right are inconsistent 
with the plain meaning of section 11.053. Id. In rejecting the 
TCEQ’s arguments, the court also noted that “[t]he mere fact 
that a policy seems unwise or inconsistent with other policies 
does not justify a departure from the plain meaning of a legisla-
tive mandate.” Id. Moreover, the court pointed out that the 
TCEQ’s arguments failed to consider section 11.139 relating to 
the emergency transfers of water rights based on public health 
and safety reasons. Id. at *6. 

With respect to the TCEQ’s assertions that it had the gen-
eral power to act in the public’s interest, the court held that it 
may not infer this authority if such authority exceeds the agen-
cy’s express legislative mandate. See id. at *2. Because sec-
tions 11.027 and 11.053 are clear regarding how priority calls 
should work, the court concluded that the TCEQ’s general po-

lice power did not allow the TCEQ to exempt certain preferred 
junior rights from priority calls because of public health and 
safety reasons. Id. at *7.  

If the court of appeals’ decision stands, the TCEQ will 
have to adopt new drought rules because the district court, as 
affirmed by the court of appeals, struck down the TCEQ’s rules 
in their entirety. See Order on Cross Motions for Summary 
Judgment, supra. The development of new drought rules that 
comply with sections 11.027 and 11.053 is on hold, however, 
until the appeals process is completed. The TCEQ filed an ap-
peal to the Texas Supreme Court on June 16, 2015.  

Editor’s Note: The reporter’s firm represented the Texas 
Farm Bureau in this matter. 

 
UPDATE ON THE ARANSAS PROJECT AND BRAGG CASES 

On December 15, 2014, the U.S. Court of Appeals for the 
Fifth Circuit issued a revised opinion in Aransas Project v. 
Shaw, 756 F.3d 801, amended and superseded by 775 F.3d 641 
(5th Cir. 2014), cert. denied, No. 14-1138, 2015 WL 1255228 
(U.S. June 22, 2015). See Vol. XLVII, No. 3 (2014) of this 
Newsletter. The Aransas Project case is a suit brought against 
the TCEQ alleging that the agency’s management of water 
rights and freshwater inflows into the bays caused a take of the 
endangered whooping crane. The Fifth Circuit reversed the trial 
court’s decision holding that the agency’s issuance and admin-
istration of water rights did not foreseeably and proximately 
cause deaths of whooping cranes. See 775 F.3d at 660. The 
Aransas Project filed its petition for a writ of certiorari with the 
U.S. Supreme Court on May 16, 2015, and the petition was 
denied on June 22, 2015. 

The Texas Supreme Court has denied the petitions for re-
view filed in Edwards Aquifer Authority v. Bragg, 421 S.W.3d 
118 (Tex. App.—San Antonio 2013, pets. denied). See Vol. 
XLVII, No. 1 (2014) of this Newsletter. Glenn and JoLynn 
Bragg had filed suit against the Edwards Aquifer Authority 
(EAA) on the basis that the EAA’s denial of the Bragg’s 
groundwater permit applications resulted in a regulatory taking. 
The court of appeals found that the EAA’s permitting system 
resulted in a regulatory taking but disagreed with the trial 
court’s methods for determining the compensation. As per the 
court of appeals’ decision, the case will now be remanded to 
the trial court to determine compensation in a manner that is 
consistent with the court of appeals’ decision. 

 

FEDERAL 
(Amy K. Kelley, Reporter)

 
 
TWO FEDERAL DISTRICT COURTS PRELIMINARILY ADDRESS 

FEDERAL INDIAN RESERVED RIGHTS AND GROUNDWATER 

The Walker River system was subject to an adjudication 
starting in 1924 and resulting in a decree (Equity C-125) in 
1936 (as amended in 1940). Several recent proceedings have 
involved attempts to re-open the matter. In one proceeding ti-
tled “sub-file C-125-B,” the Walker River Paiute Tribe (Tribe) 
and the United States, as intervenor, sought to claim various 
“additional rights under federal law beyond those previously 
adjudicated in the Decree.” United States v. Walker River Irri-
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gation Dist., No. 3:73-cv-00127, 2015 WL 3439106, at *3 (D. 
Nev. May 28, 2015). Eight of the claims (relating to claims for 
several other tribes, allottees, or non-Indian claimants including 
two U.S. military facilities, the Toiyabe National Forest, and 
the Bureau of Land Management) were stayed pending resolu-
tion of the Tribe’s claims. The United States’ claims for the 
Tribe were for rights to “irrigate more land than the 2100 acres 
upon which its decreed right to a flow of 26.25 cfs is based,” an 
entitlement to “enough water to irrigate lands added to the res-
ervation,” and rights to use groundwater in the basin. Id. The 
Tribe’s claim added a claim for storage rights. Id. at *4.  

Much of the case involved a procedural issue: whether the 
claims of the United States and the Tribe sought modification 
of the decree or were new. The categorization process could be 
relevant in future cases attempting to address issues under the 
decree, but it did not end up being determinative in this case. 
The court found that “[o]n balance, . . . the present action is in 
fact a new action,” and proceeded to hold that the doctrine of 
claim preclusion foreclosed any new claims. Id. at *6. “The 
Decree prevents the United States (like all parties) from claim-
ing any additional rights beyond those adjudicated therein, 
whether based on state law or federal law.” Id. The court also 
stated that even if the request were not new; but one for modi-
fication, laches would almost certainly prevent changing the 
terms of the Decree. Id. 

That would apply to any new claims for groundwater 
rights, but the court found that  

it has jurisdiction over groundwater for a single pur-
pose. The scope of the Decree does not extend to . . . 
groundwater, but only to surface water. . . . The Court 
will therefore neither affirm nor deny any party’s right 
to pump groundwater . . . . However, the Court may 
adjudicate claims that any person’s pumping of 
groundwater, within or without the basin of the Walk-
er River, adversely affects decreed rights under the no 
injury rule. That is the only context under which this 
Court has jurisdiction under the Decree to say any-
thing about groundwater pumping . . . . 

Id. 

The court’s conclusion that it had such (albeit limited) ju-
risdiction was based on its reading of Kansas v. Nebraska, 135 
S. Ct. 1042 (2015). The court stated that “just as the Supreme 
Court in Kansas v. Nebraska examined the language of the 
[Republican River Compact] in order to determine its reach, the 
Court here must examine the language of the Decree.” 2015 
WL 3439106, at *8. The decree enjoined all parties from “in-
terfering in any way with the waters of . . . Walker River . . . so 
as to in any way or manner interfere with the diversion, enjoy-
ment and use of the waters of any of the other parties . . . .” Id. 
The court found that “[t]his passage plainly gives the Court 
jurisdiction to enjoin groundwater pumping that interferes with 
decreed rights.” Id. at *9. That, however, was “a question for 
another day” because “no such controversy is currently submit-
ted for decision.” Id.  

The other case, Agua Caliente Band of Cahuilla Indians v. 
Coachella Valley Water District, No. 5:13-cv-00883, 2015 WL 
1600065 (C.D. Cal. Mar. 20, 2015), more directly addressed 
the applicability of the reserved rights doctrine to groundwater, 
but still in a limited way. See id. at *3 (“A series of seven Ex-

ecutive orders . . . created what is now the Agua Caliente’s 
reservation . . . . All the Orders are very short.”). The executive 
orders did not address the topic of groundwater at all, and were 
very general in their descriptions of the purpose of the reserva-
tion. This case addresses “phase one” of what promises to be 
protracted litigation, and made determinations regarding two 
issues: the existence of reserved water rights, and whether the 
Agua Caliente retained any aboriginal water rights. The court 
determined that, indeed, the Band has reserved water rights, but 
not aboriginal rights. The court noted that quantification will 
occur in a future phase, although it went on about it at some 
length before, seemingly reluctantly, stating that “the Court 
addresses here only the existence of the Tribe’s Winters 
rights . . . .” Id. at *5. 

The court was not troubled by the lack of specific language 
in the executive orders as to the purpose of the reservation, 
stating that “[t]he specific purposes of an Indian reservation, 
however, were often unarticulated. The general purpose, to 
provide a home for the Indians, is a broad one and must be lib-
erally construed.” Id. at *6 (alteration in original) (quoting Col-
ville Confederated Tribes v. Walton, 647 F.2d 42, 47 (9th Cir. 
1981)). The court also later cited Walton again, noting that 
“[t]he Ninth Circuit has specifically emphasized such a pur-
pose’s elasticity; a tribal reservation’s reason for being is not 
etched in stone, but shifts to meet future needs.” Id. at *9 (cit-
ing Walton, 647 F.2d at 47–48).  

The court found that the reservation of water could be one 
for groundwater, if appurtenant. See id. at *6–7 (“Any attempt 
to limit appurtenant water sources to surface water fails as a 
matter of law and logic. . . . With one exception, every court to 
address the issue agrees that Winters rights encompass 
groundwater resources, as well as surface water, appurtenant to 
reserved land.”). Since the federal government intended that 
there be reserved water rights, and the “[r]ights to the ground-
water underlying the reservation are appurtenant to the reserva-
tion itself,” the court had no problem in concluding that the 
reserved right could include groundwater, but “[w]hether 
groundwater resources are necessary to fulfill the reservation’s 
purpose, however, is a question that must be addressed in a 
later phase of this litigation.” Id. at *7 (emphasis added). 

Soon after California became a state in 1850, Congress 
passed the Act of March 3, 1851, 9 Stat. 631, to settle various 
claims existing prior to the 1848 Treaty of Guadalupe Hidalgo. 
That Act included a two-year time limit for submitting claims. 
The Agua Caliente never submitted a claim, much less within 
the two-year time limit. The court found that even if the Band 
somehow reinstituted a “title of original occupancy” thereafter, 
the establishment of the reservation in the 1870s re-
extinguished any aboriginal rights; “an aboriginal right of oc-
cupancy is fundamentally incompatible with federal owner-
ship.” 2015 WL 3439106, at *11. Without an aboriginal land 
claim, the court found there could be no aboriginal water 
claims. Id. 

The court rather presciently noted that if it were wrong 
about reserved water rights potentially including groundwater 
rights, “[t]he scope of this litigation would, at the very least, 
shrink dramatically . . . .” Id. That being the case, the court 
certified its order for interlocutory appeal, “should the parties 
seek review.” Id. at *12. 
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ALASKA 
(Thomas E. Meacham, Reporter)

 
 
ALASKA SUPREME COURT UPHOLDS CHALLENGE TO 

“TEMPORARY” LAND USE PERMITS, BUT FINDS TEMPORARY 

WATER USE PERMIT PROCEDURE TO BE CONSTITUTIONAL 

On May 29, 2015, the Alaska Supreme Court issued a 
unanimous ruling in Aulukestai v. State Department of Natural 
Resources, Nos. S-14560, S-14579, 2015 WL 3452438 (Alaska 
May 29, 2015). At issue were the procedures used by the State 
of Alaska to permit the exploration of Pebble Limited Partner-
ship’s (Pebble) vast and controversial mineral prospect on re-
mote, roadless state land near Bristol Bay, Alaska. 

The plaintiffs/appellees were local Alaska Native groups 
and individuals, and two prominent Alaskans, former First La-
dy Bella Hammond and 1958 constitutional convention dele-
gate Victor Fischer. The plaintiffs had lost in superior court, 
and a very contentious related claim, for superior court attor-
ney’s fees and court costs totaling nearly $1 million, had arisen 
against them as the non-prevailing parties. The plaintiffs’ liti-
gation had rested fundamentally on the asserted repeated fail-
ures of the Alaska Department of Natural Resources (ADNR) 
to provide prior public notice, as required by the Alaska Con-
stitution, before allowing Pebble to pursue its mineral explora-
tion activities under numerous miscellaneous land use permits 
(MLUP) and temporary water use permits (TWUP) issued to it 
by ADNR from 2002 through 2009. 

Article VIII, section 10 of the Alaska Constitution requires 
prior public notice and other safeguards prescribed by law be-
fore the State may dispose of an interest in state land. The State 
and Pebble argued that the MLUPs and TWUPs issued by 
ADNR were “functionally revocable” and were not “disposals” 
of state land interests because by their specific terms they were 
mere permits, revocable at will. 2015 WL 3452438, at *9–10. 
The activities that the MULPs had authorized appeared sub-
stantial: 1,269 drilled bore holes from 10 to 7,000 feet deep; 
220,000 feet of seismic blast lines; 320 soil test pits; numerous 
temporary camp structures; and thousands of helicopter flights. 
Id. at *1–3. Up to 12 drill rigs were authorized to be on site. 
Pebble’s TWUPs authorized the daily use, from streams, 
ponds, and previous drill holes, of up to 16,200 gallons of wa-
ter per day (113,400 gallons per week), per drill rig. Id. at *3. 

The supreme court held that despite the assertions by 
ADNR and Pebble, the MLUPs had authorized significant and 
permanent (not temporary) alterations of state land, and that 
due to the intended and foreseeable investments of time and 
money, the MLUPs were functionally irrevocable. Id. at *18. 
Therefore, they constituted disposals of state land without prior 
public notice, in violation of article VIII, section 10 of the 
Alaska Constitution. Id. at *16. Pebble and ADNR had not 
helped their claim that the MLUPs were legally revocable by 
incongruously emphasizing the immense mineral exploration 
expenditures made by Pebble ($300 to $400 million since 
2002) and the fact that Pebble was reimbursing the State for $2 
million in costs associated with processing its permits from 
2007 to 2011, including payment of all or part of the salaries of 
58 state employees. Id. The court held that, “[t]he point of the 

[functional irrevocability] test is that where large sums have 
been invested, the government is effectively forced to honor the 
full term of the permit, because revoking it prematurely could 
cause a significant loss. That is the case here.” Id. at *18. The 
court also held that the concrete plugs and steel casings in the 
bore holes that would remain behind after exploration “repre-
sent a lasting occupancy of state lands that is inconsistent with 
the concept of revocability.” Id. at *21. 

However, as to the TWUPs that ADNR had issued to Peb-
ble, the court held that these were not disposals of an interest in 
state lands, and thus did not require prior public notice under 
the constitution. The court noted that language in the five-year 
TWUPs, each covering approximately five separate water 
sources, was similar to language concerning modification or 
revocability contained in the MLUPs and thus arguably quali-
fied as an at-will revocation clause. Id. However, the court held 
that:  

Any particular TWUP could be revoked for a 
number of reasons that would not threaten [Pebble’s] 
overall exploration program. Thus a land manager 
would not inevitably feel pressured not to revoke a 
TWUP by the possibility of imposing an enormous fi-
nancial loss on [Pebble] or by the possibility of caus-
ing the loss of hundreds of jobs or threatening the 
State’s credibility with potential mining investors. 
Further, unlike in the case of MLUPs, there are no 
permanent structures or other features left in or on the 
land with respect to the water use permits. 

Id. at *22. Therefore, the court concluded that the TWUPs were 
in fact functionally revocable and thus had not required prior 
public notice under the Alaska Constitution. Id. 

Because the plaintiffs below had now prevailed on appeal, 
the potential million-dollar costs and attorney’s fee award 
against them was negated, and they became eligible as prevail-
ing parties to seek costs and attorney’s fees from the State and 
Pebble, as a unanimous court decided in the companion case of 
Alaska Conservation Foundation. v. Pebble Limited Partner-
ship, Nos. S-15059, S-15060, S-15089, 2015 WL 3452471 
(Alaska May 29, 2015). 

 

 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
CALIFORNIA REQUIRES MANDATORY WATER 

CONSERVATION 

As California moved into another year of severe drought—
the most severe in history—Governor Edmund G. Brown, Jr., 
issued an executive order on April 1, 2015, directing the first 
ever mandatory water reductions in the state. See Executive 
Order B-29-15 (Apr. 1, 2015).  

The State Water Resources Control Board (Board) re-
sponded by adopting emergency regulations requiring a 
statewide 25% reduction in urban water use through February 
2016. See Cal. Code Regs. tit. 23, §§ 863–866. 

The mandatory urban conservation requirement will result 
in significant cutbacks on outdoor watering. The regulation 
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prohibits use of potable water to irrigate ornamental turf on 
public street medians and, under certain circumstances, to irri-
gate landscaping outside newly constructed homes. Id. 
§ 864(a)(7), (8). 

Several restrictions going back to emergency regulations 
adopted in 2014 are continued and made mandatory: no wash-
ing of sidewalks and driveways with potable water; no runoff 
when irrigating with potable water; mandatory use of hoses 
with automatic shut-off nozzles to wash cars; no use of potable 
water in non-recirculating fountains; and no serving water in 
restaurants unless requested. Id. § 864(a)(1)–(4), (6). 

Violation of the emergency regulation is an infraction pun-
ishable by a fine of up to $500 for each day the violation oc-
curs. Id. § 864(d). 

Criticized by some for not requiring cutbacks for agricul-
tural water uses as part of its administration of water rights, the 
Board will be issuing curtailment orders first to junior water 
right holders and later, if necessary, to senior water right hold-
ers as data on available natural supplies becomes available. 
Also, both the U.S. Bureau of Reclamation and the California 
Department of Water Resources announced severe delivery 
restrictions for customers of the Central Valley Project and the 
State Water Project due to greatly reduced storage in major 
reservoirs. See News Release, U.S. Bureau of Reclamation, 
“Reclamation Announces Initial Water Supply Allocation for 
Central Valley Project” (Feb. 27, 2015); Cal. Dep’t of Water 
Res., “State Water Project Delivery Capability Report 2015” 
(Apr. 24, 2015).  

On May 22, 2015, the Board approved a proposal by hold-
ers of riparian water rights in the Sacramento-San Joaquin Del-
ta to voluntarily reduce their water use by 25% in part by 
fallowing land in order to avoid mandatory curtailment orders. 
See Press Release, Board, “State Water Board Approves Vol-
untary Cutback Program for Delta Riparian Water Rights” 
(May 22, 2015). In California’s unusual water rights system, 
riparian rights are senior to all appropriative rights, but due to 
somewhat limited data available to the Board, the rights are 
difficult to enforce. 

 
LENGTHY LITIGATION OVER COLORADO RIVER 

TRANSFER ENDS 

After 12 years, multiple cases challenging the transfer of 
200,000 acre-feet of Colorado River water from the Imperial 
Irrigation District (District) to other Southern California water 
agencies ended with a settlement between the District, the 
County of Imperial, and the Imperial County Air Pollution 
Control District. See In re Quantification Settlement Agreement 
Cases, 237 Cal. App. 4th 72 (3d Dist. May 26, 2015). 

Other cases previously decided on the issue include: 
California ex rel. Imperial County Air Pollution Control Dist. 
v. U.S. Dep’t of the Interior, 767 F.3d 781 (9th Cir. 2014); In re 
Quantification Settlement Agreement Cases, 134 Cal. Rptr. 3d 
274 (Ct. App. 3d Dist. 2011); Consejo de Desarrollo Econo-
mico de Mexicali, A.C. v. United States, 482 F.3d 1157 (9th 
Cir. 2007). See Vol. XLVII, No. 3 (2014); Vol. XLV, No. 1 
(2012); Vol. XL, No. 2 (2007) of this Newsletter. 

 

COLORADO 
(William A. Paddock, Reporter) 

 
 
COLORADO SUPREME COURT ADDRESSES ABANDONMENT 

ISSUES 

Statutory Presumptions and Burden of Proof in 
Abandonment Proceedings 

Every 10 years the Division Engineer for each water divi-
sion is required to prepare a “decennial” list of the water rights 
that the Division Engineer believes have been abandoned. The 
Division Engineer is to list water rights that, for a period of 10 
or more years, have failed to apply to beneficial use, when 
needed, the water available to the water right. Such nonuse 
creates a rebuttable presumption that the water right has 
been abandoned to the extent of the water available and 
not applied to beneficial use. See Colo. Rev. Stat. §§ 37-92-
401(4), -402(11). 

In 2010 the Division Engineer for Water Division No. 1 
included the Tip Jack water right and the Hutton Ditches 1 and 
2 water rights on the decennial abandonment list. The Jim Hut-
ton Educational Foundation (Foundation) owned the water 
rights and protested their inclusion in the abandonment list. A 
trial was held on the protest, and at the conclusion of trial the 
water court determined that the Division Engineer had not es-
tablished by a preponderance of the evidence that the Founda-
tion had failed to use the Tip Jack water right (and Hutton 1 
and 2 water rights), and even if nonuse had been proven, the 
Foundation had rebutted the resulting presumption of aban-
donment. The State Engineer appealed with respect to the Tip 
Jack water right, and in Wolfe v. Jim Hutton Educational 
Foundation, 2015 CO 17, 344 P.3d 855, the Colorado Supreme 
Court reversed, holding that the water judge applied the incor-
rect standard to determine if a presumption of abandonment 
had arisen, failed to properly apply the burden of proof, and 
failed to make the factual findings necessary to determine that 
the presumption of abandonment had been rebutted. 

The Tip Jack water right was originally decreed in 1893 
for 2 cubic feet per second (cfs) for irrigation use from the 
South Fork of the Republican River. Its decreed point of diver-
sion was inundated by the construction of Bonny Reservoir 
Dam, which was completed in 1952. In 1977 the State Engineer 
placed the Tip Jack water right on the decennial abandonment 
list. In response, the then owner filed an application for change 
in point of diversion downstream from Bonny Reservoir. 
Wolfe, 2015 CO 17, ¶ 4. The 1978 decree granted a change in 
point of diversion to a location downstream from Bonny Res-
ervoir, but made no other changes to the water right. At the 
same time, the water court entered a decree for two additional 
water rights, Hutton Ditches 1 and 2, which also diverted from 
the South Fork of the Republican River downstream from Bon-
ny Reservoir. Id. ¶ 5. It appears that the Division Engineer re-
moved the Tip Jack water right from the 1977 abandonment 
list. 

At trial the Division Engineer submitted unrebutted evi-
dence that the Tip Jack water right had not been diverted at its 
decreed point of diversion since at least 1978. Id. ¶ 6. In re-
sponse, the Foundation argued that the Tip Jack water right was 



Vol. XLVIII, No. 2, 2015 WATER LAW NEWSLETTER page 11 
 

diverted at the Hutton 2 Ditch and was used to serve the lands 
underlying the Tip Jack Ditch. Id. The Division Engineer disa-
greed, arguing that this could not have occurred because the 
pump supplying water to the Hutton 2 Ditch had a capacity 
of only 4.92 cfs, the rate of diversion for the Hutton 2 water 
right. Therefore, it was not physically possible to divert both 
the Tip Jack water right and the Hutton 2 water right at that 
structure. Id. 

The water court held that the Division Engineer failed to 
establish by a preponderance of the evidence that the Founda-
tion had abandoned the Tip Jack, Hutton 1, and Hutton 2 water 
rights. In so doing, it relied on evidence of the use of the Tip 
Jack Ditch to provide water to lands historically irrigated by the 
Tip Jack water right, and was not persuaded by the lack of di-
version records, the lack of a power supply to the Hutton 2 
pump house, or the other evidence presented by the Division 
Engineer. The water court went on to find that even if the Divi-
sion Engineer had shown 10 years of nonuse, the Foundation 
had presented ample evidence to rebut the presumption of in-
tent to abandon because of its maintenance of the ditches and 
the conveyance of water rights in the chain of title to the land. 
Id. ¶ 8. 

On appeal, the Colorado Supreme Court first explained 
that the determination of whether the Foundation had aban-
doned the Tip Jack water right would entail a two-step analysis: 
the water court must determine, first, whether the Division En-
gineer had met his burden of demonstrating nonuse for 10 or 
more years, which creates a rebuttable presumption of intent to 
abandon; and second, whether the Foundation had met its bur-
den to rebut the presumption by presenting credible evidence 
that excused the nonuse or showed lack of intent to abandon. 
Id. ¶¶ 11, 12. 

Relying on the water court’s finding that the Tip Jack wa-
ter right was never diverted into the Tip Jack Ditch from its 
decreed changed point of diversion, and the absence of any 
diversion structure on the South Fork of the Republic River at 
that location, the supreme court concluded that the Division 
Engineer had established the presumption of abandonment by 
virtue of 10 years of nonuse. The court explained that nonuse 
refers to the water right, not the water itself, and since a water 
right is decreed to a specific point of diversion, a water right 
owner can only perfect a water right through diversions at the 
decreed point of diversion and subsequent beneficial use. Id. 
¶ 16. It stated that the use of the decreed point of diversion is a 
key element in the use of the water right itself, and therefore 
the Division Engineer’s undisputed evidence of nonuse of the 
decreed point of diversion for more than 10 years established 
the rebuttable presumption of abandonment. Id. ¶¶ 16, 17. Be-
cause the Division Engineer had proven over 10 years of non-
use of the decreed point of diversion, the court concluded that 
nothing further was required to trigger the presumption that the 
Tip Jack water right had been abandoned. Id. ¶ 17. When the 
presumption of abandonment was established, the burden shift-
ed to the Foundation to demonstrate facts or conditions excus-
ing the nonuse or demonstrating lack of intent to abandon. Id. 

On appeal, the Foundation argued that diversions at an un-
decreed point of diversion are sufficient to rebut the presump-
tion of abandonment. Id. ¶ 20. It relied upon Lengel v. Davis, 
347 P.2d 142 (Colo. 1959), and Means v. Pratt, 331 P.2d 805 
(Colo. 1958), for the proposition that a change in the method or 

means of conveying a water right from the source supply to the 
place of use is not evidence of abandonment, and that the unau-
thorized change of a point of diversion is evidence of non-
abandonment. Wolfe, 2015 CO 17, ¶¶ 21, 22. The supreme 
court agreed, and concluded that despite changes in the statuto-
ry law, use of a water right at an undecreed point of diversion 
did not evidence intent to abandon, and that Colorado law dis-
favors findings of abandonment. Id. ¶ 24. In a footnote the 
court went on to state, however, that use of a water right at an 
undecreed point of diversion would be treated as nonuse in a 
change of water rights proceeding for the purpose of calculat-
ing the historical consumptive use of the water right. Id. 
¶ 24 n.5. 

Based on the record, the court could not tell whether the 
water court had properly determined that the Tip Jack water 
right was not abandoned. The court could not determine wheth-
er the water court found that the Foundation had diverted the 
Tip Jack water right to serve the historically irrigated land, as 
opposed to simply delivering water through the Tip Jack Ditch 
to those lands. Id. ¶ 25. In addition, the water court did not 
clearly distinguish what water rights had been diverted and 
delivered through the Tip Jack Ditch from the Hutton 2 point of 
diversion. Id. The court pointed out that the delivery of water 
through the Tip Jack Ditch did not equate to use of the Tip Jack 
water right. It therefore remanded the case to the water court 
and directed the water court to separately analyze the use of the 
Tip Jack water right, as opposed to the Tip Jack Ditch, to de-
termine if the Foundation had in fact rebutted the presumption 
of abandonment. Id. ¶ 26. 

Water Court Jurisdiction in Abandonment Proceedings  

In re Protest of McKenna, 2015 CO 23, 346 P.3d 35, in-
volves the three water rights for the Sanchez Ditch that were 
included in the 2010 decennial abandonment list prepared by 
the Division Engineer for Water Division No. 2. McKenna 
Ranch (McKenna), the owner of the water rights, protested 
their inclusion on the abandonment list. After a trial, the water 
court concluded the water rights had not been applied to bene-
ficial use for the statutory abandonment period, McKenna had 
failed to rebut the resulting presumption of intent to abandon, 
and the water rights had been abandoned. McKenna appealed, 
and the Colorado Supreme Court upheld the water court’s de-
termination of abandonment. 

At trial in the water court, based on the Division Engi-
neer’s “evidence that the Sanchez Ditch water rights had not 
been applied to beneficial use since at least 1982, the [water] 
court found that there was sufficient evidence of nonuse to es-
tablish a presumption of abandonment.” Id. ¶ 7. McKenna’s 
evidence of lack of intent to abandon the water rights was 
based on alleged repairs to the ditch and diversion of water for 
irrigation. The water court described this evidence as a “‘pre-
varicated receipt and . . . choreographed photos’ of the 2003 
diversion,” and concluded this was insufficient to overcome the 
presumption of abandonment. Id. ¶ 10. “Instead, the [water] 
court found that the pictures were staged to avoid abandon-
ment. . . . [and] found no evidence of actual repairs to the ditch, 
no attempt to legally change the point of diversion, and no in-
priority calls for water until 2013.” Id. Thus, the water court 
upheld the abandonment of the Sanchez Ditch water rights. Id. 

On appeal to the Colorado Supreme Court, McKenna ar-
gued that the water court did not have the power to enter an 



page 12 WATER LAW NEWSLETTER Vol. XLVIII, No. 2, 2015 
 

abandonment decree because the Division Engineer did not 
strictly comply with the requirements of Colo. Rev. Stat. § 37-
92-401(1)(a). McKenna, 2015 CO 23, ¶ 17. That section estab-
lishes the schedule for the preparation, publication, and revi-
sion of the decennial abandonment list. The Division Engineer 
must prepare the list of abandoned water rights by July 1. Id. 
¶ 15. Because the 2010 decennial abandonment list was dated 
July 7, McKenna argued the Division Engineer’s failure to 
comply with the statutory deadline divested the water court of 
subject matter jurisdiction. Id. 

The supreme court was not persuaded by McKenna’s ar-
gument; it pointed out that statutory “provisions that prescribe 
the time within which an agency must act are presumed to be 
directory unless the statute suggests a contrary intent.” Id. ¶ 20. 
The court also pointed out that the statute directs preparation of 
the decennial abandonment list at least a month before its re-
quired publication, so the delay in preparation did not defeat 
the water court’s ability to hear challenges to the inclusion of a 
water right on the abandonment list after its publication. Id. 
¶ 21. It also noted that McKenna had invoked the water court’s 
jurisdiction by protesting the inclusion of the Sanchez Ditch 
water rights on the abandonment list. Id. The court concluded 
that the Division Engineer’s failure to prove strict compliance 
with the schedule in section 37-92-401(1)(a) did not divest the 
water court of jurisdiction, particularly because McKenna was 
not prejudiced by the delay. Id. The court held that the deadline 
to prepare the abandonment list under that statute is directional, 
not a jurisdictional mandate. Id. ¶ 22. The court then reviewed 
McKenna’s evidence of lack of intent to abandon, found the 
water court’s determination of abandonment was amply sup-
ported by the record, and upheld the abandonment of the water 
rights. Id. ¶¶ 24–28. 

 
COLORADO WATER CONSERVATION BOARD’S DECISION TO 

APPROPRIATE INSTREAM FLOW WATER RIGHTS DEEMED A 

QUASI-LEGISLATIVE ACTION 

The State of Colorado, and in particular Colorado Parks 
and Wildlife (CPW) (formerly Division of Wildlife (DOW)) 
and the Colorado Water Conservation Board (CWCB) have 
been proactive in their efforts to prevent the need to place na-
tive species in Colorado on the federal list of threatened or en-
dangered species. In 2008, staff of the CWCB, DOW and the 
U.S. Bureau of Land Management (BLM) recommended to the 
CWCB that it appropriate a minimum instream flow (ISF) wa-
ter right for the last 17-mile reach of the San Miguel River in 
southwestern Colorado. As described in In re Application for 
Water Rights of Colorado Water Conservation Board in the 
San Miguel River, 2015 CO 21, 346 P.3d 52, the purpose of the 
appropriation was to preserve aquatic habitat for three “sensi-
tive” species of fish with the unfortunate names of flannel-
mouth sucker, bluehead sucker, and roundtail chub, and to 
protect “globally imperiled riparian communities.” Id. ¶ 4. Be-
ginning in 2008, the CWCB engaged in substantial public out-
reach to discuss the proposed ISF appropriation, and delayed its 
appropriation so that local water users could file on and adjudi-
cate water rights senior to the planned ISF. Id. 

At its January 2011 meeting, the CWCB announced its in-
tention to appropriate the San Miguel River ISF. It thereafter 
provided the required notice of the proposed ISF appropriation, 
and scheduled a hearing on the proposal in September 2011. Id. 

¶ 5. The Farmers Water Development Company (Farmers), a 
mutual ditch company that owns a reservoir and water rights on 
the San Miguel River, and others filed notices of intent to con-
test the ISF. Farmers thereafter filed a prehearing statement, 
including an alternative proposal, a technical (engineering) 
analysis, and a rebuttal statement making legal and factual ar-
guments against the appropriation. Farmers, however, did not 
participate in the CWCB hearing on the proposed San Miguel 
River ISF. Id. 

As a condition of making an ISF appropriation, the CWCB 
is required by statute to find that:  

the natural environment will be preserved to a reason-
able degree by the water available for the appropria-
tion to be made; that there is a natural environment 
that can be preserved to a reasonable degree with [the 
ISF] water right herein, if granted; and that such envi-
ronment can exist without material injury to water 
rights.  

Id. ¶ 6 (quoting Colo. Rev. Stat. § 37-92-102(3)(c)). After the 
hearing, the CWCB made these finding with respect to the San 
Miguel River ISF and thereafter filed an application for the ISF 
water right with the water court for Water Division No. 4. 
Farmers filed a statement of opposition to the CWCB’s appli-
cation. Id. ¶ 7. 

In the proceeding before the water court, the CWCB filed a 
Colo. R. Civ. P. 56(h) motion seeking a determination that the 
CWCB’s decisions to make ISF appropriations are quasi-
legislative actions. 2015 CO 21, ¶ 7. Farmers responded and 
filed its own rule 56(h) and summary judgment motions and 
counter-claims in which it argued that the CWCB’s appropria-
tion of an ISF right is a quasi-judicial action and that the 
CWCB’s procedures failed to comply with applicable due pro-
cess standards. Id. The water court agreed with the CWCB, 
“concluding that ‘the relevant factors weigh in favor of catego-
rizing an ISF appropriation as a quasi-legislative proceeding’ 
because it is ‘not designed to determine the rights and duties of 
specific individuals, but [is] designed to enact a legislative pol-
icy of preserving instream flows in order to protect the envi-
ronment.’” Id. ¶ 8 (alteration in original). Thereafter, Farmers 
stipulated to the entry of the San Miguel River ISF decree, but 
reserved its right to appeal the water court’s judgement. Id. 

On appeal, Farmers renewed its argument that because the 
CWCB’s decision to appropriate the San Miguel ISF was qua-
si-judicial in nature, the procedures of the CWCB’s rules that 
provide for a notice and comment period followed by the hear-
ing were insufficient to satisfy the standards of due process. Id. 
¶ 20. The court disagreed, concluding that “the CWCB’s deci-
sion [was] quasi-legislative because it [was] a policy decision 
to ‘preserve the natural environment’ ‘on behalf of the people 
of the state of Colorado,’ as opposed to an adjudication of the 
rights of any specific party, as is the case with quasi-judicial 
determinations.” Id. ¶ 9 (citation omitted) (quoting Colo. Rev. 
Stat. § 37-92-102(3)). Accordingly, it affirmed the decision of 
the water court. Id. 

In reaching its conclusion the supreme court began with an 
analysis of the CWCB’s statutory authority, the purpose of 
Colorado’s ISF water rights, and the CWCB’s process for mak-
ing such an appropriation. The court pointed out that “the legis-
lature vested the CWCB with exclusive authority to appropriate 
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instream flows ‘on behalf of the people of the state of Colora-
do,’” and in so doing the CWCB is acting to protect the envi-
ronment on behalf of the public. Id. ¶ 22 (quoting Colo. Rev. 
Stat. § 37-92-102(3)). Thus, it concluded that “to the extent that 
any rights are at issue in the CWCB proceeding, it is the pub-
lic’s interest in the preservation of the environment.” Id. It went 
on to explain that the purpose of the CWCB’s procedures for 
appropriation of an ISF “is to establish whether a water appro-
priation by the CWCB would preserve, ‘to a reasonable de-
gree,’ the existing natural environment without injury to 
existing water rights,” which is a policy determination commit-
ted to the discretion of the CWCB. Id. ¶ 23 (quoting Colo. Rev. 
Stat. § 37-92-102(3)(c)). The court also pointed out that “the 
CWCB’s determination that a particular ISF will preserve the 
environment to a reasonable degree is a prospective policy de-
termination.” Id. ¶ 24.  

Thus, the court concluded that “the focus of an ISF appro-
priation by the CWCB is not on the rights of identifiable indi-
viduals or entities in the relevant water basin,” but rather “the 
focus is on carrying out a policy of preserving the natural envi-
ronment for the people of Colorado.” Id. ¶ 26. Accordingly, the 
court held that “the ISF determination is quasi-legislative in 
nature because it is ‘not designed to determine the rights and 
duties of specific individuals, but [is] designed to enact a legis-
lative policy of preserving instream flows in order to protect 
the environment.’” Id. (alteration in original). 
 
WATER USERS MAY APPROPRIATE PREVIOUSLY 

APPROPRIATED WATER FROM AN EXISTING DITCH FOR 

ADDITIONAL NONCONSUMPTIVE USES  

The facts of In re Application for Water Rights of Tidd, 
2015 CO 39, are important to understanding the decision of the 
Colorado Supreme Court and the uncharted territory it creates. 
The Frees family (collectively, Opposers) has an 1890 water 
right from Garner Creek for 6.4 cfs decreed for irrigation use. 
Garner Creek is a small stream that seldom flows more than 6.4 
cfs, so during the irrigation season essentially all of the water in 
Garner Creek is diverted under the Opposers’ 1890 water right 
into the Garner Creek Ditch No. 1, which is also owned by the 
Opposers. The Garner Creek Ditch No. 1 has no other water 
rights, so all water in the ditch is for irrigation use by the Op-
posers. A portion of the ditch, however, crosses the land of 
Charles and Barbara Tidd (Applicants) before it reaches the 
Opposers’ land, and the issue arose there. Id. ¶¶ 4, 8. 

The Applicants originally sought a conditional water right 
to divert 0.41 cfs of water from the Garner Creek Ditch No. 1, 
to pipe the water 1,222 feet downhill to generate up to 3.48 
kilowatts of electricity for household use, and then to return the 
water to the ditch upstream of the Opposers’ land. Id. ¶ 9. 
When the Opposers objected on grounds that an appropriator 
can only take water from a “natural stream” (and not a ditch), 
the Applicants amended their application to claim the Garner 
Creek Ditch No. 1 headgate on Garner Creek as their point of 
diversion. Id. 

The Applicants proposed to “divert” water from Garner 
Creek and use the Garner Creek Ditch No. 1 to deliver it to 
their pipeline’s intake located on the ditch. The Applicants 
acknowledged that they did not seek to divert additional, unap-
propriated water from Garner Creek in excess of the 6.4 cfs 
decreed water right owned by the Opposers. Id. ¶ 18. Rather, 

the Applicants asserted the right to intercept a portion of the 
Opposers’ 6.4 cfs water right after it had been diverted by the 
Opposers into the Garner Creek Ditch, to use it to generate 
power, and return it to the ditch before it was delivered to the 
Opposers for irrigation use. Id. Thus, the Applicants claimed a 
conditional water right with a 2010 priority that effectively 
relies on use of the water diverted under the Opposers’ 1890 
senior appropriation during the irrigation season. Id. 

In the water court, the Applicants filed a motion for deter-
mination of a question of law in which they “asked the water 
court to decide ‘[w]hether, and under what conditions, Appli-
cants have a right to use a ditch on their property for hydro-
power purposes, despite the objection of the ditch owners.’” Id. 
¶ 10 (alteration in original). The water court re-characterized 
the question as “whether there is water available for the Appli-
cants to appropriate at the Garner Creek Ditch No. 1 head-
gate.” Id. Relying on the amended application’s claimed point 
of diversion at the headgate of the Garner Creek, and Colora-
do’s public policy of maximizing the use of water, the water 
court ruled that “water is available at the Garner Creek Ditch 
No. 1 headgate for appropriation by the [Applicants] for their 
non-consumptive hydropower use.” Id. Thereafter, in a pro-
ceeding before the Water Referee, the parties agreed upon 
terms and conditions for the operation of the hydropower facili-
ties intended to prevent injury to the Opposers. The water court 
confirmed the ruling of the Water Referee and this appeal fol-
lowed. Id. 

On appeal, the Colorado Supreme Court upheld the deci-
sion of the water court. The court did not begin its analysis 
with the question of whether there was unappropriated water of 
the natural stream available for appropriation under Colo. 
Const. art. XVI, § 5, but rather chose to focus on “Colorado’s 
long-established policy . . . to maximize the beneficial use of 
waters of the state.” 2015 CO 39, ¶ 13. The court then de-
scribed how water rights come into existence by appropriation 
and beneficial use, and in what appears to be a non sequitur, 
went on to emphasize that an important task of the water courts 
is to “assure the maximum beneficial use of water while ade-
quately protecting against injury to vested water rights.” 
Id. ¶ 14. 

The court then described the established law governing the 
right to construct ditches to convey water from a natural stream 
to its place of use embodied in Colo. Const. art. XVI, § 7, and 
the provisions of Colo. Rev. Stat. § 37-86-102 granting a right 
to construct a ditch across lands of another to deliver water to 
its place of use. The court pointed out the provisions of Colo. 
Rev. Stat. § 37-86-105 that prohibit multiple ditches across a 
single property when one ditch can serve this function, and 
Colo. Rev. Stat. § 37-92-305(2), which provides that different 
water rights may share a common point of diversion. 2015 CO 
39, ¶ 16. The unstated implication of this recitation appears to 
be that the Applicants could use the Garner Ditch No. 1 to de-
liver a separate water right to their property for beneficial use. 

The court then turned to the application of these principles 
to the Applicants’ claim. It first stated that the Applicants acted 
correctly when seeking a judicial determination that their pro-
posed alterations to the Garner Ditch would not injure the Op-
posers’ use and enjoyment of the ditch. Id. ¶ 17. The court next 
addressed the central issue, namely whether the Applicants 
were attempting to appropriate the Opposers’ water right for 
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their own use or to effect a change of the Opposers’ water right 
by adding a new use. Id. ¶ 18. The court concluded that Appli-
cants were doing neither, but instead had sought and received a 
new conditional water right that was significantly junior to Op-
posers’ water right. In so doing, the court announced its central 
holding that “[a]lthough the [Applicants] intend to use the same 
point of diversion on Garner Creek, and some of the same phys-
ical water as the [Opposers], this is not merely permissible, 
Colorado water law favors such multiple uses if injury to senior 
water rights will not occur.” Id. (emphasis added). 

The Opposers argued that the Applicants could not appro-
priate and use water already appropriated by the Opposers, 
relying on Public Service Co. of Colorado v. FERC (PSCo v. 
FERC), 754 F.2d 1555 (10th Cir. 1985). 2015 CO 39, ¶ 19. In 
that case the Federal Energy Regulatory Commission (FERC) 
sought to impose a “headwaters benefits” fee on the Public 
Service Company of Colorado (PSCo) under section 10(f) of 
the Federal Power Act, 16 U.S.C. § 803(f), for the benefit it 
received from stored water released from the U.S. Bureau of 
Reclamation’s Green Mountain Reservoir. 2015 CO 39, ¶ 20. 
That water was diverted and used by the PSCo to generate hy-
dropower while the water was being delivered past the hydro-
power plant to downstream users. In that case the PSCo argued 
that under Colorado law it had a vested property right to divert 
and use without charge its full appropriation of 1,250 cfs 
whenever the Colorado River contained that amount of water in 
priority. See PSCo v. FERC, 754 F.2d at 1563. PSCo then ar-
gued that the assessment of headwaters benefits when it was 
simply exercising its decreed water right was an unconstitu-
tional taking without compensation. Id. at 1563–64. The U.S. 
Court of Appeals for the Tenth Circuit disagreed, holding, in 
effect, that when the natural flow of the stream, but for the re-
lease of stored water from Green Mountain Reservoir, was less 
than 1,250 cfs, the reservoir releases allowed PCSo to generate 
more power than it otherwise would have. Id. at 1565. Thus, to 
the extent PSCo received more water than was otherwise avail-
able to it under Colorado’s prior appropriation doctrine, there 
was no unconstitutional taking of property without compensa-
tion. Id. 

The Opposers relied upon PSCo v. FERC for the proposi-
tion that water appropriated by one water right is not available 
for appropriation by another. 2015 CO 39, ¶ 21. The court, 
however, disagreed, and pointed out that PSCo was making 
hydropower by the use of Green Mountain Reservoir water 
released to the Colorado River for delivery to downstream us-
ers. Id. The court suggested that this was consistent with the 
Applicants’ use of water diverted and being delivered to the 
Opposers. Id. ¶ 23. 

The court’s next leap into uncharted territory came with its 
analysis of when water is available for appropriation. It stated 
that in Colorado water “becomes ‘available’ to an adjudicated 
water right either because there is unappropriated water availa-
ble in a stream that is not over-appropriated, or, when the af-
fected stream is over-appropriated, the decree for the junior 
water right contains sufficient conditions to prevent injury to 
other adjudicated water rights.” Id. The legal authority cited by 
the court to sustain this proposition was Buffalo Park Devel-
opment Co. v. Mountain Mutual Reservoir Co., 195 P.3d 674, 
683–86 (Colo. 2008) (en banc). That case involved an augmen-
tation plan to replace to the stream system the out-of-priority 

depletions caused by wells proposed to be constructed and used 
to supply a proposed subdivision. The water court disapproved 
the application and the Colorado Supreme Court affirmed be-
cause “Buffalo Park did not prove: (1) the existence of availa-
ble unappropriated water for the conditional ground water 
rights . . . , or, in the alternative, (2) a non-injurious augmenta-
tion plan to protect the vested ground water rights of [oth-
ers] . . . .” Id. at 678–79 (emphasis added). The court in Buffalo 
Park went on to explain that “[i]f unappropriated water is not 
available, an adequate augmentation plan allows diversions in 
areas where they would not be possible otherwise.” Id. at 685. 
Thus, an augmentation plan makes out-of-priority diversions 
possible by delivery of replacement water to prevent out-of-
priority depletions to other vested water rights. Id. at 684. In 
Buffalo Park the applicant was proposing to construct new 
wells, i.e., to make its own appropriations, and to replace re-
sulting out-of-priority depletions that could injure other vested 
water rights. The leap taken by the court in Tidd is its sugges-
tion that this law authorizes one to “appropriate and use” water 
diverted by another so long as the intervening new use is non-
injurious. 

Building on this theme the court stated: 

The [Opposers’] argument that the water court lacks 
authority to decree an additional appropriation unless 
there is unappropriated water to assign to that decree 
flatly contradicts the intent and provisions of the 1969 
Act to foster a multiplicity of non-injurious uses. In 
light of over-appropriation of stream systems, flexibil-
ity in the appropriation and use of the public’s water 
resource concurrently and in succession, without inju-
ry, is a fundamental goal of the 1969 Act. 

2015 CO 39, ¶ 24. 

The court did acknowledge that the Applicants could not 
require the Opposers to divert their senior water right, and that 
diversions by the Applicants under their junior water right must 
be made in priority. But it went on to say that the fundamental 
right not to allow others to divert water to which seniors are 
entitled does not include “the right to exclude others from using 
the same physical water when multiple rights can be served 
without injury.” Id. ¶ 25. 

The court next turned to Colo. Rev. Stat. § 37-92-
305(9)(b), which it stated requires:  

an applicant for a conditional water rights decree to 
prove the availability of water under river conditions 
existing at the time of the application as a threshold 
requirement to establishing that there is a substantial 
probability that the project can and will be completed 
with diligence and within a reasonable time. 

2015 CO 39, ¶ 27 (quoting Bd. of Cnty. Comm’rs v. United 
States, 891 P.2d 952, 957 (Colo. 1995) (en banc)). It stated that 
its prior decisions have made “clear that whether water is avail-
able is inseparably intertwined with the question of whether a 
new appropriation will injure senior water rights.” Id. ¶ 28 (cit-
ing Mount Emmons Mining Co. v. Town of Crested Butte, 40 
P.3d 1255 (Colo. 2002) (en banc)). The court concluded that 
the Applicants had met this requirement by obtaining a decree 
that prevents injury to the Opposers’ water right. Id. 

It concluded its opinion with a paean to small-scale hydro-
projects, stating: 
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Small-scale hydropower projects benefit the pub-
lic because they offer an alternative source of energy 
that has generally minimal environmental impacts, di-
verts less water, is less susceptible to blackout and 
damage as a result of storms, and does not require the 
creation of dams or reservoirs because they rely on ex-
isting infrastructure. In granting the [Applicants’] non-
consumptive conditional water right application, the 
water court followed Colorado law allowing the pub-
lic’s scarce water resource to be put to multiple bene-
ficial uses while protecting decreed senior water 
rights. 

Id. ¶ 30 (citation omitted) (footnotes omitted). 

The two dissenting justices were concerned about the 
scope of the court’s expansion of the right to appropriate, the 
lack of support for the decision in prior precedent, the potential 
for unintended consequences, and the court’s intrusion into the 
realm of legislative policy and decision making. 

The dissent began by pointing out that the decision “rec-
ognizes, for the first time, a conditional right to appropriate the 
same physical water previously decreed to, and being diverted 
by, another appropriator.” Id. ¶ 32 (Márquez, J., dissenting). 
The dissent went on to point out that “the [A]pplicants’ use of 
this water relies entirely upon a diversion under a more senior 
priority—indeed, the [A]pplicants seek to intercept a portion of 
the very water diverted under a senior irrigation right.” Id. The 
dissent asserted that this novel conditional water right was in-
consistent with Colorado’s prior appropriation doctrine. Id. 

The dissent then summarized the nature of a Colorado wa-
ter right and addressed the issue not addressed squarely by the 
majority, the requirement that unappropriated water be availa-
ble for diversion in priority by a new water right, stating: “In-
deed, the very definition of a water right under the 1969 Water 
Right Determination and Administration Act is the ‘right to use 
in accordance with its priority a certain portion of the waters of 
the state by reason of appropriation of the same.’” Id. ¶ 38 
(quoting Colo. Rev. Stat. § 37-92-103(12)). Specifically, “[t]he 
Colorado Constitution guarantees the right to use beneficially a 
specified amount of [water] in priority under a decree, to the 
exclusion of all others not then in priority under a decreed wa-
ter right.” Id. (alterations in original) (quoting Upper Eagle 
Reg’l Water Auth. v. Wolfe, 230 P.3d 1203, 1210 (Colo. 2010) 
(en banc)). 

The dissent then pointed to the majority’s reliance on the 
need to promote maximum beneficial use as justification for its 
decision, but cautioned that “this principle must be applied in 
conjunction with the prior appropriation doctrine; it cannot 
trample it.” Id. ¶ 39. Further, the dissent noted that the existing 
exceptions to the prior appropriations doctrine were all recog-
nized and codified by the Colorado General Assembly, not by 
the court as was done here. Id. 

The dissent then returned to the need for unappropriated 
water, stating: 

Importantly, “[t]he right guaranteed under the 
Colorado Constitution is to the appropriation of unap-
propriated waters of the natural stream, not to the ap-
propriation of appropriated waters.” We have made 
abundantly clear that a water right is created when one 
appropriates previously “unappropriated waters of the 

natural stream” by “placing the unappropriated water 
to beneficial use.” 

Id. ¶ 41 (alteration in original) (citations omitted) (quoting Em-
pire Lodge Homeowners’ Ass’n v. Moyer, 39 P.3d 1139, 1147 
(Colo. 2001) (en banc)). 

The dissent took issue with the majority’s reliance on Buf-
falo Park for the proposition that water is “available” for use so 
long as senior water rights are not injured. It pointed out that 
the discussion in Buffalo Park relied upon by the majority ad-
dresses the statutory requirements for augmentation plans, a 
legislatively created exception to the prior appropriation doc-
trine. Id. ¶ 42. The dissent noted that the Applicants’ applica-
tion does not involve an augmentation plan, and if applications 
such as the Applicants are also to be made an exception to the 
prior appropriations doctrine, then it is the Colorado General 
Assembly that should do so. Id. 

The dissent was also unconvinced by the majority’s asser-
tion that “[o]ur previous cases make clear that whether water is 
available is inseparably intertwined with the question of wheth-
er a new appropriation will injure senior water rights” and the 
majority’s reliance on Mount Emmons for this proposition. Id. 
¶ 43 (alteration in original) (quoting Maj. op. ¶ 28). The dissent 
pointed out: 

In Mount Emmons, this court observed that, typically, 
applicants for a conditional water right “must con-
vince the water court that their diversion will cause no 
harm to senior appropriators: i.e., that water is availa-
ble.” The syllogism evident in this statement is that, if 
unappropriated water is available, then the applicant’s 
proposed new diversion will not harm senior appro-
priators. Yet the majority turns this logic on its head 
and effectively holds that, if a new diversion will not 
harm senior appropriators, then water is available for 
the new appropriation. I fail to grasp how Mount Em-
mons supports the majority’s conclusion. Notably, the 
two cases cited in Mount Emmons for the proposition 
quoted by the majority both emphasize an applicant’s 
obligation to demonstrate the availability of unappro-
priated water. 

Id. (citations omitted) (quoting Mount Emmons, 40 P.3d at 
1260). 

The dissent was equally unimpressed with the majority’s 
effort to distinguish PSCo v. FERC. Id. ¶ 44. While the majori-
ty pointed out that PSCo was allowed to divert the released 
storage water to generate hydropower while the water was be-
ing delivered to downstream appropriators, the dissent felt that 
fact utterly misses the point, which was that PSCo was getting 
more water than it was otherwise entitled to under Colorado 
water law. Id. ¶ 45. Thus, the dissent argued that PSCo v. 
FERC “stands for the proposition that a downstream user can-
not obtain a vested water right in already appropriated water 
simply by applying that water to a beneficial, non-consumptive 
use.” Id. 

The dissent also expressed concern about unintended con-
sequences of the decision. For example, the dissent asked 
whether the Applicants would have a right to prevent the Op-
posers from changing the point of diversion of their senior wa-
ter right to the detriment of the Applicants’ hydropower right, 
id. ¶ 46, a situation in which the “tail would wag the dog.” The 
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dissent was concerned that more serious issues could arise if a 
large hydropower plant were installed on a large ditch or pipe-
line and the hydropower plant was later rendered unusable by 
the senior water right owner’s decision to change its point of 
diversion. In light of these issues, the dissent argued that the 
court should defer to the Colorado General Assembly on 
whether to allow novel out-of-priority diversions, rather than 
establishing this potentially dangerous precedent. Id. ¶ 48. 

Your reporter thinks the dissent got it right. The majority 
decision in this case, sanctified by the perceived environmental 
value of the Applicants’ claim, reasons backwards from its 
conclusion to its premise, and engages in selective reading of 
its precedents to do so, a practice that should generally be 
avoided in good jurisprudence. The result is the sanctioning of 
a new class of appropriations without giving thought to the 
real-world consequences of doing so. 

Editor’s Note: The reporter’s law firm filed an amicus 
brief in support of the Opposers in this case. 

 
WATER LEGISLATION FROM THE 2015 COLORADO GENERAL 

ASSEMBLY 

Regulation of Storm Water Detention and Infiltration 
Facilities 

Urban development means more impervious surfaces; 
more impervious surfaces mean greater and faster surface run-
off; greater and faster surface runoff means more potential for 
floods. Floods are generally considered a bad thing (unless you 
are a cottonwood tree that requires periodic flooding to propa-
gate). Nevertheless, the Colorado General Assembly labored 
mightily to pass Senate Bill 15-212 (SB 15-212), 2015 Colo. 
Legis. Serv. ch. 256 (amending Colo. Rev. Stat. § 37-92-602) 
(effective Aug. 5, 2015), regulating storm water detention facil-
ities designed to mitigate flood potential resulting from urbani-
zation and forest fires. 

The controversies arose because of the State Engineer’s 
practice of not allowing storage of direct flow water rights for 
more than 72 hours when being used for irrigation. In the ab-
sence of statutory guidance (or agency rulemaking), the State 
Engineer applied the 72-hour standard to storm water detention 
facilities and asserted that any out-of-priority depletion caused 
by such facilities should be replaced. The controversy was 
compounded by the storm water management responsibilities 
and requirements of many local governmental entities, and by 
downstream water right owners’ fear that storm water detention 
would unfairly diminish their water supply. 

To address the concerns of the governmental entities, 
SB 15-212 defines a storm water detention and infiltration fa-
cility as a facility operating solely for storm water management 
that is owned, operated, or supervised by a governmental enti-
ty, and that (1) continually releases or infiltrates at least 97% of 
all water from a rainfall event equal to or less than a five-year 
storm, within 72 hours after the end of the storm event; 
(2) continuously releases or infiltrates all water from a rainfall 
event greater than a five-year storm as quickly as practicable, 
but in all cases releases or infiltrates at least 99% of the water 
from that event within five days after the event; and (3) oper-
ates passively and does not subject the captured runoff to an 
active treatment process. Id. § 1 (to be codified at Colo. Rev. 
Stat. § 37-92-602(8)(b)). SB 15-212 also regulates the use of 

post-wildland fire facilities, which are defined as a nonperma-
nent facility located on or adjacent to a nonperennial stream 
that is designed and operated solely to mitigate the impacts of 
wildland fires, and is designed to minimize both the quantity 
and duration of water detention. Id. (to be codified at Colo. 
Rev. Stat. § 37-92-602(8)(b)(II)). 

Both storm water detention and infiltration facilities and 
post-wildland fire facilities that meet the standards described 
above are presumed not to cause material injury to vested water 
rights. Nevertheless, the holder of a vested water right may 
bring an action for determination of whether the operation of 
such a facility, constructed after the effective date of the Act, 
has caused material injury to the water right. The Act “creates a 
rebuttable presumption that the facility does not cause material 
injury to vested water rights if the operation of the facility ap-
proximates and does not cause a material reduction in the natu-
ral hydrograph with respect to peak flows that would have 
existed without the upstream urban development” that created 
the need of the storm water management. Id. (to be codified at 
Colo. Rev. Stat. § 37-92-602(8)(c)(II)(A)).  

The Act goes on to provide that:  

The holder of a vested water right . . . may rebut 
the presumption . . . with evidence sufficient to show 
that the operation of the storm water detention and in-
filtration facility has caused material injury to the wa-
ter right by modifying the amount or timing of water 
that would have been available for diversion by the 
water right absent the operation of the facility under 
hydrologic conditions that existed as of the water 
right’s priority date, excluding flows resulting from 
development of impervious surfaces within the drain-
age that created the need for the storm water detention 
and infiltration facility. 

Id. (to be codified at Colo. Rev. Stat. § 37-92-602(8)(c)(II)(B)). 

The Act goes on to require that an owner or operator of a 
storm water detention and infiltration facility constructed after 
the effective date of the Act must provide notice of the location 
and surface area of the facility, and provide data demonstrating 
that it meets the requirements of the Act. The notice must be 
provided to all parties who subscribe to the State Engineer’s 
substitute water supply plan mailing list for the water division 
is which the facility is located. Id. (to be codified at Colo. Rev. 
Stat. § 37-92-602(8)(d)). The Act also provides that none of the 
water impounded may be used for any purpose. Id. (to be codi-
fied at Colo. Rev. Stat. § 37-92-602(8)(e)). And, finally, be-
cause all politics are local, the Act does not apply to facilities 
in the Fountain Creek drainage, except for those facilities re-
quired by or operated in compliance with a Colorado discharge 
permit system municipal separate storm sewer system permit 
issued by the Colorado Department of Public Health and Envi-
ronment. Id. (to be codified at Colo. Rev. Stat. § 37-92-
602(8)(h)). 

“Precipitation Harvesting” Pilot Projects 

The apparent corollary of the stormwater infiltration and 
detention facility is “precipitation harvesting,” and House Bill 
15-1016 (HB 15-1016), 2015 Colo. Legis. Serv. ch. 236 
(amending Colo. Rev. Stat. §§ 37-60-115, -92-308) (effective 
Aug. 5, 2015), seeks to create greater incentives for precipita-
tion harvesting in Colorado. In 2009, the General Assembly 
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enacted Colo. Rev. Stat. § 37-60-115(6) to promote pilot pro-
jects to demonstrate the feasibility of precipitation harvesting 
as a source of supply for new residential or mixed-use devel-
opments. HB 15-1016 requires the Colorado Water Conserva-
tion Board (CWCB) to adopt rules and regulations that 
establish regionally applicable factors that specify the amount 
of precipitation consumed through evapotranspiration from 
preexisting natural vegetative cover. HB 15-1016 § 1 (to be 
codified at Colo. Rev. Stat. § 37-60-115(6)(b)(VI)). If a project 
sponsor uses these factors then the State Engineer must give 
them presumptive effect, subject to rebuttal. Id. Nevertheless, 
any such project must replace the amount of water equal to the 
amount of precipitation captured out of priority from rooftops 
and impermeable surfaces; except that when determining the 
quantity of water required to replace out of priority depletions, 
there is no requirement to replace the amount of “historic natu-
ral depletion” caused by preexisting natural vegetative cover 
evapotranspiration from the surface areas made impermeable. 
Id. (to be codified at Colo. Rev. Stat. § 37-60-115(6)(c)(I)). 
The applicant bears the burden of proving the quantity of his-
toric natural depletions, but may use the regional factors to be 
established in the CWCB’s rulemaking procedure. Id. The 
same requirements apply to the State Engineer’s consideration 
of a substitute water supply plan under the pilot project. Id. § 2 
(to be codified at Colo. Rev. Stat. § 37-92-308(4)(a)(IV)(B)). 

Standards for Changes of Water Rights 

A central tenet of Colorado water law is that in a change of 
water rights proceeding, the quantity of water that can be 
changed is measured by the historical consumptive use and 
return flow of the water right. There is often great controversy 
over the appropriate standards to apply when determining his-
torical consumptive use, which led the General Assembly to 
enact some general guidelines, drawn from existing case law, 
for determination of historical consumptive use. Senate Bill 15-
183 (SB 15-183), 2015 Colo. Legis. Serv. ch. 157 (amending 
Colo. Rev. Stat. § 37-92-305) (effective May 4, 2015), requires 
the determination of historical consumptive use be based on: 
(1) actual use of the water right, but only for its decreed pur-
poses; (2) a representative study period that includes wet, dry, 
and average hydrologic conditions; and (3) a study period that 
need not include every year of use in the water rights history. 
Colo. Rev. Stat. § 37-92-305(3)(d). 

SB 15-183 also appears to overturn the Colorado Supreme 
Court’s decision in Wolfe v. Sedalia Water & Sanitation Dis-
trict, 2015 CO 8, 343 P.3d 16. See Vol. XLVIII, No. 1 (2015) 
of this Newsletter. That case involved the State Engineer’s 
claim that when a previously changed water right is subject to a 
new change of use, all intervening years of nonuse must be 
taken into account and the historical consumptive use must be 
re-quantified. The Colorado Supreme Court held that the water 
court erred when it gave effect to the previously quantified 
historical use and, without establishing any guidelines, simply 
remanded the case to the water court to consider whether 
changed circumstances warranted a new quantification of his-
torical consumptive use. 

SB 15-183 provides that when an applicant seeks to 
change a portion of a water right that has been previously 
changed and has had its historical consumptive use previously 
quantified, the water judge cannot reconsider or re-quantify the 

historical consumptive use. Colo. Rev. Stat. § 37-92-305(3)(e). 
The water judge may, however, without re-quantifying the his-
torical consumptive use, impose terms and conditions on the 
future use of the changed water right to ensure that the future 
consumptive use does not exceed the previously quantified 
historical consumptive use. Id. In other words, the “changed 
circumstances” standard announced in Sedalia no longer ap-
plies, the previously quantified historical consumptive use is 
not re-quantified, and the role of the water judge is limited to 
ensuring that the future use of the changed water right does not 
exceed the historical consumptive use previously quantified. 

Other Water-Related Legislation 

The Colorado General Assembly also enacted other water-
rights-related legislation in 2015. Senate Bill 15-198 (SB 15-
198), 2015 Colo. Legis. Serv. ch. 145 (amending Colo. Rev. 
Stat. § 37-60-115) (effective Aug. 5, 2015), expands the lease-
fallowing pilot program for agricultural water rights to allow 
the leasing of the yield of the “fallowed” water right for tempo-
rary agricultural, environmental, industrial, or recreational uses, 
in addition to the previously authorized municipal use.  

Senate Bill 15-008, 2015 Colo. Legis. Serv. ch. 144 
(amending Colo. Rev. Stat. § 37-60-126) (effective Aug. 5, 
2015), concerns water conservation and drought mitigation 
planning. It now requires covered entities to include in their 
conservation plan “[b]est management practices for water de-
mand management, water efficiency, and water conservation 
that may be implemented through land use planning efforts.” 
Id. § 1 (to be codified at Colo. Rev. Stat. § 37-60-126(4)(f)(I)).  

House Bill 15-1006, 2015 Colo. Legis. Serv. ch. 185 (to be 
codified at Colo. Rev. Stat. §§ 37-60-132, 39-29-109.3(2)(s)) 
(effective Aug. 5, 2015), authorizes the CWCB to expend mon-
ey for grants under the invasive phreatophyte control program 
for the management of invasive phreatophytes including tama-
risk and Russian olives within riparian areas in the state.  

Senate Bill 15-055, 2015 Colo. Legis. Serv. ch. 54 
(amending Colo. Rev. Stat. § 37-84-108) (effective Aug. 5, 
2015), to specify that irrigation ditches and irrigation ditch sys-
tems may use a tailwater ditch “to return water to the stream in 
variable amounts as necessary to facilitate the efficient opera-
tion of the ditch and delivery of water to persons served by the 
ditch or ditch system.” Id. § 1 (to be codified at Colo. Rev. Stat. 
§ 37-84-108(2)). It prohibits the State Engineer from requiring 
delivery of any minimum amount of tailwater, except as may 
be required by court decree. Id. This legislation was enacted in 
response to demand by the State Engineer concerning mini-
mum requirements for tailwater from certain irrigation systems.  

Finally, House Bill 15-1013, 2015 Colo. Legis. Serv. ch. 
145 (amending Colo. Rev. Stat. §§ 37-60-115, -92-305) 
(effective Aug. 5, 2015), provides for a pilot project to evaluate 
two alternative methods for lowering the water table in areas 
along the South Platte River that are experiencing damagingly 
high groundwater levels. The need for these projects, in part, is 
the result of reduced groundwater usage, and increased 
groundwater recharge for well augmentation. The need for this 
legislation seems to fall into the category of “no good deed 
goes unpunished.” 
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GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

 
 
COURTS ADDRESS STATE NPDES ISSUES 

“Waters of the State” 

In 1987, Plainfield Township began using the Coit Avenue 
Gravel Pit (CAP) to store water treatment residuals, consisting 
mostly of calcium carbonate, from the Township’s water treat-
ment plant. See Charter Twp. of Plainfield v. Dep’t of Natural 
Res. & Env’t, No. 316535, 2015 WL 1120903 (Mich. Ct. App. 
Mar. 10, 2015) (unpublished). The Township applied for a 
permit to discharge, but the Department of Natural Resources 
and Environment (DNR) declared that a permit was not needed 
because the CAP was not a “water of the state” subject to Na-
tional Pollutant Discharge Elimination System (NPDES) per-
mitting. In Michigan, surface waters of the state explicitly 
exclude “drainage ways and ponds used solely for wastewater 
conveyance, treatment, or control.” Id. at *1 (quoting Mich. 
Admin. Code r. 323.1044(u)). 

In 2009, the DNR decided that the CAP was a surface wa-
ter of the state, which would require the Township to get a 
permit or come up with a new system for dealing with the wa-
ter treatment residuals. Id. at *2. The question here was wheth-
er the CAP qualifies as a water of the state. Id. at *3. 

In 2013, the trial court decided in favor of the DNR, hold-
ing that the CAP’s connection through groundwater to the 
nearby Grand River constituted a “use” and, therefore, was not 
“used solely” for wastewater conveyance, treatment, or control. 
Id. The Michigan Court of Appeals reversed, holding that al-
lowing groundwater to constitute a use is construing “use” too 
broadly, adding that almost nothing would qualify for the ex-
emption if that were true. Id. at *4. The court of appeals did not 
rule on whether the CAP falls within the definition of “waters 
of the state,” remanding the question back to the trial court as 
to whether the CAP is a drainage way or pond. Id. at *6–7.  

While the specific question of whether the CAP is a pond 
is yet to be decided, this case serves as a broader reminder that, 
concerning NPDES permitting requirements, legal practitioners 
should be aware that “waters of the state” may not necessarily 
be the same as “waters of the United States,” which has tradi-
tionally been the federal government’s standard for NPDES 
permitting. A state level standard such as “waters of the state” 
may be different than the federal “waters of the United States” 
standard, and state law should not be ignored when advising 
clients on NPDES permitting requirements. 

Establishing a TMDL Is Rulemaking in Ohio 

In Fairfield County Board of Commissioners v. Nally, 
2015-Ohio-991, 2015 WL 1343053, the Ohio Supreme Court 
ruled on the County Board of Commissioners’ challenge to the 
Ohio Environmental Protection Agency’s (Ohio EPA) revised 
NPDES permit allowing discharge of treated wastewater from 
the County’s wastewater treatment plant into Blacklick Creek. 
Specifically, the Ohio EPA required new phosphorus limita-
tions in accordance with a new total maximum daily load 
(TMDL) for the watershed that included Blacklick Creek. The 
County argued that it should have the opportunity to be heard, 
and the right to review and challenge the TMDL, before Ohio 

EPA submitted it for approval by the U.S. EPA because estab-
lishing a TMDL is a rulemaking, subject to the requirements in 
the Ohio Administrative Procedure Act (Ohio APA). The Ohio 
EPA countered that a TMDL is not a rule and is, therefore, not 
subject to rulemaking procedures and requirements. Id. ¶ 2. 

The County contended that a TMDL is a rule because 
“(1) it sets the maximum amount of pollution that a particular 
water body can accommodate, (2) it elevates target values from 
a technical guidance document into de factor water-quality 
standards for the water body, and (3) it develops a second set of 
standards . . . required to achieve the new standard.” Id. ¶ 27. 
This, the County argues, acts as a mandatory “diet” for numer-
ous dischargers into the watershed in question and applies just 
like any other rule. Id. The Ohio EPA countered that establish-
ing a TMDL is not a rule because “(1) the TMDL’s recom-
mended discharge limits are not binding and do not impose any 
legal duties, (2) TMDL reports are merely tools that assist Ohio 
EPA in fulfilling already existing legal obligations for improv-
ing water quality, and (3) the General Assembly did not intend 
for TMDLs to be developed as formal rules.” Id. ¶ 28.  

On appeal, the Ohio Supreme Court had to determine 
whether a TMDL is a rule that must go through Ohio APA 
rulemaking requirements, and whether the alternative proce-
dures used by the Ohio EPA prevented the County from obtain-
ing due process. The Ohio Supreme Court ultimately sided with 
the County, holding that a TMDL is a rule.  

The court found that TMDLs are not merely guidelines for 
interpreting existing rules, as the Ohio EPA argued, because 
they are a standard that is generally and uniformly applicable to 
the general public within the meaning of the Ohio APA, and 
they do more than simply aid in the interpretation of existing 
rules or statutes. Id. ¶ 29. The court noted that TMDLs pre-
scribe a legal standard that did not previously exist and must be 
formally promulgated as a rule before it can be enforced 
against the public. Id. Consequently, in Ohio, TMDLs must go 
through the rulemaking procedures provided in the Ohio APA 
before they are submitted to the U.S. EPA for its approval, and 
before the TMDLs can be implemented and enforced in an 
NPDES permit. Id. ¶ 49. 

 

KANSAS 
(John C. Peck and Leland E. Rolfs, Reporters) 

 
 
COURT OF APPEALS ADDRESSES THE MEANING OF THE TERM 

“IMPAIRMENT” OF SENIOR WATER RIGHTS; AMBIGUITY 

REMAINS 

Kansas has followed the prior appropriation doctrine since 
1945, when the legislature enacted the Kansas Water Appropri-
ation Act, Kan. Stat. Ann. §§ 82a-701 to -743. Holders of water 
rights based on the common law (riparian rights for streams, 
absolute ownership for groundwater) lost their rights unless 
they were actually using the water on or before June 28, 1945. 
The Act protected water users with “vested rights,” which carry 
a June 28, 1945, priority date. All rights based on new uses 
following that date are appropriation rights carrying priority 
dates based on the date of filing an application for a permit. 
Senior rights are protected against impairment by junior rights. 
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Neither the Act nor administrative regulations of the Division 
of Water Resources (DWR), however, clearly define “impair-
ment” for purposes of administrative regulation or court injunc-
tion. While the Chief Engineer has enforced priorities 
administratively over the years, Kansas has had no appellate 
court cases defining the term.  

A 1972 trial court case from Mitchell County involved an 
irrigator with a senior appropriation right. See Duane File v. 
Solomon Valley Feedlot, Inc., No. 8831 (Kan. Dist. Ct. Nov. 
29, 1972). The plaintiff irrigator sued junior appropriators in 
the vicinity. The trial court held for the plaintiff and enjoined 
several defendants within approximately a mile of the plain-
tiff’s irrigation well. The court held that an irrigator using 
groundwater is impaired when the plaintiff’s authorized diver-
sion rate is decreased by at least 20% in addition to the rate 
reduction caused by the pumping of the plaintiff’s own irriga-
tion well. That decision was based on a report and recommen-
dation of the Chief Engineer, appointed as a referee in the case 
under the authority of section 725 of the Act. While of no value 
as precedent, the case has at least provided a standard by which 
lawyers and water right holders could conceivably predict the 
position of the Chief Engineer in an impairment case. 

At long last, there is now an appellate decision on record. 
See Garetson Bros. v. Am. Warrior, Inc., 347 P.3d 687 (Kan. 
Ct. App. 2015). The case involved an injunction suit brought 
by a vested right holder against the holder of an appropriation 
right. The plaintiff’s vested irrigation right was originally certi-
fied at 600 gallons per minute (gpm) and an annual quantity of 
240 acre-feet, but due to general lowering of the water table 
and the effect of nearby junior irrigators, the well could pump 
only 404 gpm. Id. at 691–92. The trial court appointed the 
Chief Engineer as referee under section 725 to study the situa-
tion, report on the facts, and make a recommendation. Without 
defining the term impairment, the Chief Engineer simply con-
cluded that, based on a “step drawdown test,” the vested right 
was substantially impaired by several nearby junior appropria-
tion rights because the vested right holder could not pump 240 
acre-feet of water at 404 gpm when the junior rights were 
pumping. The report recommended enjoining the junior rights. 
Id. at 692. 

The trial court accepted the Chief Engineer’s report and 
recommendations as evidence and heard competing expert tes-
timony from the defendant. Using a Black’s Law Dictionary 
definition of impairment, the trial court enjoined the defend-
ant’s pumping, stating that impairment means “to weaken, to 
make worse, to lessen in power, diminish, or relax or otherwise 
affect in an injurious manner.” Id. at 698. The court of appeals 
affirmed using instead the American Heritage Dictionary defi-
nition “to cause to diminish, as in strength, value, or quality.” 
Id. In addition, the court approved the trial court’s use of the 
Chief Engineer’s report as evidence in light of the fact that de-
fendant had presented contrary expert testimony. Id. at 697. 

The Garetson Bros. decision avoided establishing a clear 
definition of the term impairment. The case thus leaves ques-
tions about how future cases will be decided. For example, was 
it significant that Garetson Bros. involved a vested right versus 
an appropriation right, or will a future court treat a dispute be-
tween a senior appropriator and a junior appropriator in similar 
fashion? Kan. Stat. Ann. § 82a-711 provides a standard for 
impairment for the Chief Engineer to apply when considering 

an application for a new appropriation permit: the proposed use 
may not unreasonably lower the static water level or decrease 
the streamflow beyond a reasonable economic limit. Kan. Stat. 
Ann. § 82a-711a requires that all appropriation rights have an 
express condition that the right must allow for a reasonable 
lowering of the water level or streamflow. The Garetson Bros. 
case did not expressly apply the section 82a-711 standard, nor 
did it apply the percentage-reduction-in-pump-rate standard 
adopted in the 1972 trial court case. Instead it opted for a dic-
tionary definition. Many factors are involved in addressing 
impairment—the complexities of hydrology (for example, his-
toric depletion of the aquifer, current distance to water table, 
aquifer thickness, recharge rate), improvements in technology, 
the types of use involved, and the location of the dispute (for 
example, in areas where mathematical safe-yield or depletion 
formulae have been applied in granting the permit), among 
others. 

The district court had granted a temporary injunction after 
the trial and after the plaintiff had filed a bond in the amount of 
$299,438. The court of appeals affirmed that decision. It is un-
clear whether the fact that the case involved only a temporary 
injunction has any relevance to the importance of the case. 

 
GOVERNOR’S LONG-TERM VISION FOR THE FUTURE OF 

WATER SUPPLY IN KANSAS 

In 2013, with a goal of ensuring a reliable water supply, 
Governor Sam Brownback made a call for action by way of a 
50-year vision for the future of water in Kansas. The visioning 
team was comprised of many stakeholders throughout the state 
representing all uses of water.  

The Draft Report 

A preliminary discussion draft was produced and dissemi-
nated on July 1, 2014. See Water Vision Team, Kan. Water 
Office & Kan. Dep’t of Agric., “Preliminary Discussion 
Draft—Vision for the Future of Water in Kansas” (July 1, 
2014). It contained a section proposing changes to the Kansas 
Water Appropriation Act and its rules and regulations in order 
to promote better balance between efficient water use and eco-
nomic benefit. See id. at 25. The list of potential action items 
contained several suggestions that were later adopted in the 
final version.  

One action item in the draft was to “[c]onsider pros and 
cons of elimination or modification of the priority system in 
groundwater areas with limited recharge.” Id. A “guest col-
umn” released on October 13, 2014, however, announced the 
conclusion that “the evaluation of the pros and cons of priority 
under the Kansas Water Appropriation Act [would] be elimi-
nated” and that “any change in the Act as it pertains to the ‘first 
in time, first in right’ provisions will achieve little and divert 
attention away from the dozens of strategies in the Draft that 
are widely supported by Kansans.” Guest Column, Tracy 
Streeter, Dir., Kan. Water Office, & Jackie McClaskey, Sec’y, 
Kan. Dep’t of Agric., “Kansas Water Vision-Development of 
the Second Draft” (Oct. 13, 2014). It concluded that the priority 
will remain on “voluntary, locally driven and market-based 
solutions.” Id. 

Thus, the 50-year vision did not involve any study of basic 
Kansas water allocation law. Studies at critical times in the past 
have resulted in major changes in the law. In 1944 a governor’s 
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task force report resulted in adoption of the Water Appropria-
tion Act of 1945. In 1977 a governor’s task force on water re-
sources recommended allowing the creation of “intensive 
groundwater use control areas” (IGUCA), which the legislature 
achieved by adding language to the Groundwater Management 
District Act, Kan. Stat. Ann. §§ 82a-1020 to -1041. The Chief 
Engineer has nine IGUCAs, and in the Walnut Creek IGUCA 
in 1992, he ordered major reductions in groundwater pumping 
to achieve safe yield in the Walnut Creek Basin. See John C. 
Peck, “The Kansas Water Appropriation Act: A Fifty-Year 
Perspective,” 43 U. Kan. L. Rev. 735 (1995). 

Groundwater depletion problems in Kansas still abound, 
and yet now when the Governor is seeking ways to solve these 
problems for the next 50 years, a study of the basic Kansas law 
that governs water use in Kansas has been removed from con-
sideration. Measures such as mandatory creation of more 
IGUCAs, consideration of the public trust doctrine, or required 
step reductions in groundwater pumping over time for western 
Kansas as a whole will not be addressed. Only time will tell 
whether voluntary measures will have any real impact on solv-
ing these problems. 

The Final Report 

The 80-page final vision report was unveiled in January 
2015. See Water Vision Team, Kan. Water Office & Kan. 
Dep’t of Agric., “A Long-Term Vision for the Future of Water 
Supply in Kansas” (Jan. 2015). After several short sections, the 
report contains lengthier chapters with the following titles: Wa-
ter Conservation, Water Management, Technology and Crop 
Varieties, Additional Sources of Supply, Economic Analysis, 
Measuring Success with a Regional Approach, and Be the Vi-
sion. Overall the vision is to have a reliable, long-term water 
supply for current and future generations. Four guiding princi-
ples underlie the vision document: (1) “[l]ocally driven solu-
tions have the highest opportunity for long term success”; 
(2) “[p]olicies and programs should not unintentionally penal-
ize those who have already demonstrated good stewardship 
with the state’s water resources”; (3) “[v]oluntary, incentive 
and market-based water conservation and land management 
activities are the preferred tools for ensuring a reliable 
statewide water supply”; and (4) “[a]ction is necessary now to 
ensure a reliable supply into the future.” Id. at 10.  

 
(NON)DEVELOPMENTS WITH REGARD TO A MISSOURI RIVER 

PIPELINE PROJECT 

Background 

On November 19, 2013, the Executive Director of South-
west Kansas Groundwater Management District (GMD) No. 3 
made a presentation to a special joint legislative committee of 
the Kansas legislature. See Presentation, Mark Rude, “Conserv-
ing the Ogallala Aquifer and Kansas Surface Water” 
(Nov. 2013). He observed that the Ogallala Aquifer is being 
depleted; recharge rates are very low; irrigation-linked agri-
business is very important to the state; developing a pipeline 
project that would move surplus water from the Missouri River 
in northeast Kansas to western Kansas would help the nation’s 
ability to continue to feed its people; and the project should be 
vigorously pursued while our strong economic system is in 
place to support the project. He proposed establishment of a 
Kansas Aqueduct Authority. 

This was not a new idea. Under the aegis of the Water Re-
sources Development Act of 1976, Pub. L. No. 94-587, 90 Stat. 
2917, in 1977 the U.S. Department of Commerce began a study 
of the High Plains Ogallala Aquifer. Part of that study involved 
the possibility of diverting Missouri River water to western 
Kansas. The U.S. Army Corps of Engineers (Corps) projected 
the cost of the project in 1982 to deliver 1.615 million acre-feet 
of water through the southern route to be $4.4 billion in con-
struction costs with annual costs of about $475 million for in-
terest, amortization, operation, maintenance, and energy. See 
Corps, “Six-State High Plains-Ogallala Aquifer Regional Re-
sources Study/Water Transfer Element—Alternate Route B,” at 
BA-5, BA-6 (Sept. 1982).  

2015 Report 

The Kansas Water Office (KWO) formed a stakeholder 
advisory committee to help assess the proposed aqueduct pro-
ject, identify issues, and provide recommendations regarding 
further review. The committee was to evaluate engineering 
aspects and cost estimates. In January 2015, the KWO and the 
Corps released a report. See KWO & Corps, “Update of 1982 
Six State High Plains Aquifer Study, Alternate Route B” (Jan. 
2015). The report is comprised of seven chapters: (1) water 
demand analysis; (2) water availability; (3) water transfer sys-
tem and alternative features; (4) cost estimates; (5) legal and 
legislative issues; (6) environmental constraints; and 
(7) political assessment. 

Chapter 5 on the legal and legislative issues was prepared 
by Pope Consulting, LLC, with principal authors David Pope, 
former Chief Engineer of DWR, and Leland Rolfs, former legal 
counsel of DWR and co-reporter for this Newsletter. The 
lengthy and detailed chapter is divided into four sections deal-
ing with legal issues involved with water at the source, trans-
portation of the water, water at the destination, and institutional 
issues.  

Current Situation 

In March 2015, the Associated Press reported that the pro-
ject would cost $18 billion to build and $1 billion per year to 
operate, that KWO director Tracy Streeter had told The 
Hutchinson News that “state officials don’t plan to pursue a 
proposal to build an aqueduct and a concrete-lined canal from 
Doniphan County to Utica in western Kansas,” and that “[t]his 
thing we studied is unlikely to happen.” Assoc. Press, “Kansas: 
Plan to Divert Missouri River Water Not Feasible” (Mar. 19, 
2015). The article said, however, that GMD No. 3 “has com-
missioned a $20,000 study of the economic impact to the state 
if the aqueduct is not built.” Id. The study was to be completed 
in a few weeks and presented to the legislature. See id. 

MINNESOTA 
(Matthew B. Seltzer, Reporter) 

 
 
EIGHTH CIRCUIT RULES CORPS’S WETLANDS 

JURISDICTIONAL DETERMINATION IS REVIEWABLE; SPLITS 

WITH FIFTH CIRCUIT 

In Hawkes Co. v. U.S. Army Corps of Engineers, 782 F.3d 
994 (8th Cir. 2015), rev’g 963 F. Supp. 2d 868 (D. Minn. 
2013), the U.S. Court of Appeals for the Eighth Circuit held 
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that a wetlands jurisdictional determination made by the U.S. 
Army Corps of Engineers (Corps) under the Clean Water Act 
(CWA), 33 U.S.C. §§ 1251–1387, is subject to judicial review 
under the Administrative Procedure Act (APA). The Eighth 
Circuit reversed the judgment of the U.S. District Court for the 
District of Minnesota and remanded the case to the district 
court for further proceedings. For a report on the district court’s 
decision, see Vol. XLVI, No. 3 (2013) of this Newsletter. 

The Eighth Circuit’s decision is contrary to a recent deci-
sion by the Fifth Circuit in Belle Co. v. U.S. Army Corps of 
Engineers, 761 F.3d 383 (5th Cir. 2014), cert. denied, 135 
S. Ct. 1548 (2015). The Fifth Circuit ruled in Belle that the 
Corps’s jurisdictional determination was not a “final agency 
action” under the APA, and not reviewable.  

The Eighth Circuit opined that the Fifth Circuit misapplied 
the decision of the U.S. Supreme Court in Sackett v. EPA, 132 
S. Ct. 1367 (2012). Hawkes, 782 F.3d at 996. In Sackett, the 
Supreme Court found that a U.S. Environmental Protection 
Agency (EPA) administrative compliance order relating to the 
discharge of fill into a wetland was subject to pre-enforcement 
judicial review. According to the Eighth Circuit, the Corps’s 
jurisdictional determination imposed serious legal consequenc-
es upon Hawkes Co., Inc. (Hawkes) and therefore was similar 
to the EPA administrative compliance order in Sackett. Id. at 
1000.  

After acquiring an option to purchase 530 acres of land in 
northwestern Minnesota for peat mining, Hawkes applied to the 
Corps in December 2010 for a permit for the discharge of 
dredged or fill materials under the CWA. In March 2011, the 
Corps made a preliminary determination that the wetland on 
the property was a water of the United States and subject to 
Corps jurisdiction. Following additional discussions, the Corps 
issued an approved jurisdictional determination in February 
2012, finding that the wetland had a relatively permanent con-
nection to a traditional navigable water, the Red River of the 
North, located 120 miles from the proposed peat farm. The 
applicant’s administrative appeal led to reconsideration by the 
Corps, and a revised jurisdictional determination in December 
2012. In its revised jurisdictional decision, the Corps found a 
significant nexus between the wetland and the Red River of the 
North. Id. at 998. 

Hawkes challenged the jurisdictional determination in the 
district court. Hawkes claimed that the wetland did not qualify 
as a water of the United States under the standards established 
by the Supreme Court in Rapanos v. United States, 547 U.S. 
715 (2006). The district court granted the Corps’s motion to 
dismiss, finding that the jurisdictional determination was not a 
final agency action. Hawkes, 782 F.3d at 999. 

The Eighth Circuit analyzed the jurisdictional determina-
tion under the test for a reviewable final agency action stated 
by the Supreme Court in Bennett v. Spear, 520 U.S. 154 
(1997). First, the Eighth Circuit found that the jurisdictional 
determination “was the consummation of the Corps’ deci-
sionmaking process on the threshold issue of the agency’s stat-
utory authority.” Hawkes, 782 F.3d at 999. This was consistent 
with the finding of both the Fifth Circuit in Belle and the dis-
trict court in Hawkes.  

The Eighth Circuit differed with these courts on the second 
prong of the Bennett test. The Eighth Circuit found that the 
jurisdictional determination was “one by which rights or obli-
gations have been determined, or from which legal conse-
quences will flow.” Id. (quoting Bennett, 520 U.S. at 178).  

The Eighth Circuit emphasized the significant cost that 
Hawkes would be required to incur to go through the permit-
ting process and the likely futility of doing so. Id. at 1001. To 
proceed with the permit application, Hawkes would be required 
to submit additional assessment reports at a cost of more than 
$100,000. Corps personnel advised Hawkes of the likelihood 
that an environmental impact statement would be required, 
resulting in additional years of delay. Id. at 998. As for futility, 
Hawkes alleged that Corps personnel made it clear that the end 
of the Corps permit process would be denial of the permit. Id. 
at 1001.  

In the view of the Eighth Circuit, the only alternative open 
to Hawkes other than applying for a permit would be simply to 
start mining peat and face the risk of enforcement. The Eighth 
Circuit stated that this was “plainly an inadequate remedy,” 
noting the criminal penalties that Hawkes could face, including 
substantial monetary penalties and even imprisonment for a 
knowing violation in the face of the Corps’s jurisdictional de-
termination. Id. 

The Eighth Circuit was unpersuaded by the district court’s 
attempt to distinguish Sackett. The Supreme Court found in 
Sackett that the EPA administrative compliance order was re-
viewable because it forced the landowners to restore the wet-
land or face large enforcement penalties. The district court in 
Hawkes reasoned that, by contrast, the Corps’s jurisdictional 
determination did not require Hawkes to take an action and that 
Hawkes “may pursue a permit without a disadvantage.” Id. at 
1000 (quoting 963 F. Supp. 2d at 877). The Eighth Circuit 
strongly disagreed with the district court, stating that “this 
analysis seriously understates the impact of the regulatory ac-
tion at issue by exaggerating the distinction between an agency 
order that compels affirmative action, and an order that prohib-
its a party from taking otherwise lawful action.” Id. 

In her concurring opinion, Eighth Circuit Judge Jane Kelly 
stated that she was unpersuaded that the cost and alleged futili-
ty of applying for a permit should be given much weight. For 
Judge Kelly, the key was that, if the district court was affirmed, 
the only way for Hawkes to obtain judicial review would be to 
proceed with peat mining and wait for an enforcement action or 
to apply for a permit and proceed to court at the end of the 
permitting process whether or not the permit was granted. Id. at 
1003 (Kelly, J., concurring). For Judge Kelly, “[t]his rounda-
bout process does not seem to be an ‘adequate remedy’ to the 
alternative of simply allowing Hawkes to bring the jurisdic-
tional challenge in the first instance . . . .” Id. 
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MONTANA 
(Holly Jo Franz and Ada C. Montague, Reporters) 

 
 
HISTORIC PRACTICE OF USING A DITCH TO AVOID A 

“LOSING REACH” OF A RIVER RECOGNIZED AS A 

LEGITIMATE WATER MANAGEMENT TOOL IF EXERCISED BY 

A DISTRICT COURT AND ITS WATER COMMISSIONER, BUT 

DOWNSTREAM SENIORS MAY SEEK FURTHER REVIEW OF 

INJURY ISSUE 

In Eldorado Co-op Canal Co. v. Lower Teton Joint Objec-
tors, 2014 MT 272, 337 P.3d 74, the Montana Supreme Court 
overturned the water court’s decision to uphold a water mas-
ter’s findings that a party to a historic water exchange practice 
was entitled to a right in the diversion itself. However, the su-
preme court did uphold the water court’s ruling that the distri-
bution method in question, by which water is diverted upstream 
of a losing stretch of the Teton River, is a legitimate water 
management tool available to the district court and its water 
commissioners. The supreme court also upheld the water court 
in its inclusion of certain parties in the tabulation of the water 
rights that can be satisfied through the water management tool. 
The court declined to consider the issue raised on cross-appeal 
of whether additional water rights can be included as part of the 
water management tool. 

The bed of the Teton River, which flows east from the 
Rocky Mountain Front to join the Marias River and later the 
Missouri River, is made up of a variety of different substrates. 
When the river reaches a stretch called the “Springhill Reach,” 
the river goes underground and becomes a losing reach of the 
river. Over the years, users have developed a practice of divert-
ing the entire flow of the Teton River down a particular ditch, 
called the Bateman Ditch, to avoid the losing reach of the river 
and prolong the use of surface flows by upstream juniors. See 
2014 MT 272, ¶ 13. The water users capitalizing on this prac-
tice had their rights specifically decreed in the 1908 Perry de-
cree. See Perry v. Beattie, No. 371 (Mont. 9th Judicial Dist. Ct. 
1908). The Bateman Ditch transects property now owned by 
Patrick Saylor, whose water rights are delivered through the 
same ditch. 

Choteau Cattle Company (CCC) holds the most senior 
right in the Perry decree, entitling it to 7.5 cubic feet per sec-
ond at its point of diversion. See 2014 MT 272, ¶¶ 15, 35. 
CCC’s point of diversion is located downstream of the Teton 
River’s losing reach, and downstream of the point where water 
returns to the river from the Bateman Ditch. Saylor has a junior 
right on the Bateman Ditch and is the only appropriator claim-
ing the ditch as his point of diversion. During high-flow peri-
ods, water can run down the river to satisfy the senior CCC 
right without impacting the water available to upstream juniors. 
In low-flow periods, however, the entire flow of the river may 
be required to satisfy CCC’s senior right if the Bateman Ditch 
is not used to bypass the losing reach. The use of the Bateman 
ditch allows upstream juniors and Saylor to continue diverting 
water at times when they would otherwise be shut off. The use 
of the Bateman ditch began as an unofficial water conservation 
measure used by the water commissioner starting in the 1950s. 
Id. ¶ 13.  

The practice of using the Bateman Ditch to avoid the los-
ing reach of the Teton River became a contentious issue as part 
of the ongoing statewide adjudication. Senior water users lo-
cated miles downstream at the mouth of the river claimed the 
practice of diverting water down the Bateman Ditch deprived 
them of their downstream, senior rights. The Lower Teton Joint 
Objectors (LTJO) argued that administration of the Teton River 
under the water commissioner’s practice of using the Bateman 
Ditch to skip the losing reach of the river interrupted surface 
water flows that would otherwise replenish the Teton River 
aquifer. They further argued that their senior water rights were 
depleted as a result, and that the water should be allowed to 
flow past the Bateman Ditch to fill the aquifer and, in turn, 
supply additional flows to meet their water rights. Id. ¶ 19.  

The LTJOs filed suit in district court seeking to force the 
water right holders defined by the Perry decree to honor their 
call for water and to stop using the Bateman Ditch to bypass 
the losing reach. Id. ¶ 7. When the LTJOs’ petition was dis-
missed by the district court, they appealed the issue to the Mon-
tana Supreme Court, which reversed and remanded the 
dismissal, instructing the district court to certify the water right 
issues to the water court under Mont. Code Ann. § 85-2-
406(2)(b). 2014 MT 272, ¶ 8.  

The job of the water court in a certification case is to re-
turn the decision to the district court with a tabulation or list of 
the existing rights and their relative priorities. As part of certi-
fication, the water master presiding over the case issued a re-
port with findings of fact and conclusions of law solely on the 
issue of the use of the Bateman Ditch. Id. ¶ 9. The master’s 
report was objected to and upon review, the water judge over-
turned two of the water master’s conclusions that are not at 
issue here, and upheld one that became the subject of the ap-
peal to the supreme court. Id. ¶ 10. The water judge upheld the 
ruling that Saylor had a protectable right to divert his water 
rights from the Teton River through the Bateman Ditch and 
allow the remaining water to pass through the Bateman Ditch 
to the CCC’s point of diversion as a conservation measure. The 
water judge’s decision was appealed to the supreme court by 
the LTJOs. Saylor filed a cross-appeal. Id. 

In their appeal of the water master’s decision, the LTJOs 
argued that Saylor was the only appropriator entitled to have 
Teton River flow diverted through the Bateman Ditch. Fur-
thermore, the LTJOs argued the conservation practice of skip-
ping the losing reach of the river was developed after the 
LTJOs’ water rights were perfected, and therefore should be 
subject to call by the LTJOs. The LTJOs contend that they have 
a right to the condition of the natural flow of the Teton River as 
it existed when their water rights were perfected, which was 
long before the conservation practice began or the Perry decree 
was issued. Id. ¶ 19. From the LTJOs’ perspective, any altera-
tion in the natural flow of the Teton River that harmed their 
senior water rights was illegal, and diverting the river through 
the Bateman Ditch and preventing it from flowing through the 
losing reach harmed their rights by depleting groundwater re-
charge.  

The supreme court reviews a water judge by the same 
standard of review as it does a district court judge. A water 
judge’s decision is reviewed de novo on appeal as an issue of 
law to determine if its review of the water master’s report was 
proper. Id. ¶ 22. A review is proper if the water judge finds 
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clear error with a water master’s findings of fact and/or incor-
rect conclusions of law. Id. ¶ 21.  

The supreme court upheld the water judge’s conclusion 
that the use of the Bateman Ditch is a proper management tool 
to obtain maximum benefit from a limited resource, but over-
ruled the water judge’s decision granting Saylor a protectable 
right in the diversion practice itself. Id. ¶¶ 28–31. In response 
to the LTJOs’ argument that they are entitled to the conditions 
of the stream that existed when they perfected their water 
rights, the supreme court ruled the district court has authority to 
administer water right decrees to accommodate all water users, 
and if the LTJOs can prove their water rights are harmed, they 
can seek relief at the district court to stop the use of the Bate-
man Ditch. The court held that the power to determine if the 
Bateman Ditch should be used as a water management tool 
rests solely with the district court and its appointed water 
commissioners. Id. ¶ 32.  

Saylor filed a cross-appeal to add two additional down-
stream water rights to the list of those that could receive water 
from the use of the Bateman Ditch as a management tool. 
Based upon the water court’s finding that these rights had only 
rarely been diverted down the Bateman Ditch, the supreme 
court declined to consider the issue further. Id. ¶ 38. 

 

NEBRASKA 
(Anthony Schutz and Sandra B. Zellmer, Reporters) 

 
 
KEYSTONE XL PIPELINE ROUTE THROUGH NEBRASKA 

UPHELD ON CONSTITUTIONAL TECHNICALITY—FOR NOW 

Legislative Bill 1161 (LB  1161) was Nebraska’s effort at 
regulating pipeline siting in the state, in part to provide a pro-
cess whereby risks to water resources could be evaluated. In 
Thompson v. Heineman, 857 N.W.2d 731 (Neb. 2015), a ma-
jority of the Nebraska Supreme Court found LB 1161, which 
granted the Governor the power to approve Keystone XL’s 
route through the state, unconstitutional under the rarely in-
voked “supermajority clause” in Nebraska’s constitution. See 
Neb. Const. art. V, § 2. Under the supermajority clause, which 
can be found in only a handful of states, “[n]o legislative act 
shall be held unconstitutional except by the concurrence of five 
judges.” Id. Therefore, five out of seven justices must agree in 
order to strike down a law as unconstitutional. Only four justic-
es concluded the legislation was unconstitutional, but the dis-
position in this matter was complicated by a standing issue. 

In Thompson, a majority of the court agreed with the lower 
court’s determination that the plaintiffs, many of whom are 
landowners in the path of the pipeline, had taxpayer standing 
because the case presented questions of “great public concern.” 
See 857 N.W.2d at 753. However, three judges dissented, argu-
ing that the plaintiffs had failed to demonstrate that there were 
no better suited parties to assert their claims and thus had no 
standing. Id. at 773–74 (Heavican, C.J., Stephan, JJ., & Cassel, 
JJ., dissenting). These three judges also concluded that the su-
permajority clause applied not only to constitutional claims, but 
also to standing determinations in constitutional cases. The 
dissenters believed that since only four justices had found that 
the plaintiffs had standing, the court could not proceed to the 

merits of the plaintiffs’ claims. The dissenters refused to con-
sider the merits of the constitutional challenge, and as a result, 
the district court’s order was vacated. 

On the merits of the case, a majority (but not a supermajor-
ity) determined that LB 1161 was unconstitutional for two rea-
sons. First, LB 1161 unlawfully delegated to the Governor a 
duty constitutionally conferred on the Nebraska Public Service 
Commission (PSC). Noting that the PSC’s “absolute and un-
qualified” power was derived from article IV, section 20 of the 
Nebraska Constitution, the justices reasoned that the legislature 
could not deprive the PSC of its regulatory powers over “com-
mon carriers” such as the Keystone XL pipeline through a 
piece of general legislation such as LB 1161. Id. at 757–58 
(majority opinion). Secondly, they found that LB 1161 unlaw-
fully delegated to the Governor the power to grant eminent 
domain to private organizations, such as TransCanada Key-
stone Pipeline, LP (TransCanada). For these justices, only the 
legislature could grant such permission. Id. at 764–65.  

Regardless of whether or not the supermajority clause ap-
plies to standing in constitutional cases, it unquestionably ap-
plies to the constitutional claims. Without any of the three 
dissenting justices addressing the constitutionality of LB 1161, 
the court had no choice but to vacate the lower court’s ruling 
and allow the Keystone XL route to stand as approved by the 
Governor. Id. at 767. Effectively, an obscure constitutional 
technicality relating to the supreme court’s voting procedures 
makes the lower court’s ruling null and void, despite four out 
of the seven justices finding that the plaintiffs had standing and 
that LB 1161 was unconstitutional.  

Since TransCanada initiated eminent domain proceedings 
on January 22, 2015, it has become more evident which land-
owners are directly within the pipeline’s route, and these land-
owners have brought several new cases challenging LB 1161 
based on traditional standing. See Nicholas Bergin, “Pipeline 
Opponents: Keystone Fight Far from Over for Nebraskans,” 
Lincoln Journal Star (Feb. 18, 2015). 

 
COMPACT ADMINISTRATION ON REPUBLICAN RIVER DOES 

NOT AMOUNT TO A TAKING OF APPROPRIATOR’S WATER 

RIGHTS 

In Hill v. Nebraska Department of Natural Resources, No. 
CI 14-68 (Neb. Dist. Ct. Mar. 24, 2015), a group of farmers in 
the Republican River Valley pursued litigation against the Ne-
braska Department of Natural Resources (DNR) claiming that 
the DNR had taken their water rights in 2013 when it prohibit-
ed their irrigation district (the Frenchman Cambridge Irrigation 
District) from diverting water from the river. The DNR issued 
its order to help comply with the Republican River Compact, 
which gives percentage allocations of the river’s variable water 
supply to the member states. That compact is currently admin-
istered on a multi-year averaging basis so that member states 
can maintain compliance, even if they happen to overuse their 
allocation in one particular year. Thus, when the DNR looks at 
the averaging and concludes that it is close to noncompliance, 
it restricts diversions in order to maintain compliance. This is 
what happened in 2013. 

The plaintiffs claimed this stream administration amounted 
to an inverse condemnation of their water rights. The court 
concluded it did not. The court enunciated the familiar catego-
ries of takings that can result from governmental action, but it 
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rested its conclusion on the notion that stream administration 
for compact purposes is a limitation that is built into the appro-
priator’s property interest. “The very nature of the plaintiff’s 
property rights are determined by the decision of DNR in its 
administration of the water in the Republican River basin under 
the Compact . . . .” Hill, No. CI 14-68, slip op. at 15. To the 
court, the determination that there was not sufficient water for 
the plaintiffs to divert could not amount to a taking because 
under their appropriations the plaintiffs were only entitled to 
divert available water. The court concluded that Hinderlider v. 
La Platta River & Cherry Creek Ditch Co., 304 U.S. 92 (1938), 
quite clearly supported this result. Hill, No. CI 14-68, slip op. 
at 14–15. 

There was some question as to the property status of the 
plaintiffs’ appropriation rights for purposes of the Fifth 
Amendment and article I, section 21 of the Nebraska Constitu-
tion (the state takings clause at issue here). The court was quick 
to conclude, however, that the plaintiffs’ water rights were pro-
tected by the clauses, despite some statements to the contrary in 
Nebraska case law dealing with tort claims for interference 
with appropriation rights. Id. at 13–14. 

The DNR made an additional unsuccessful claim in de-
fending its actions against the takings claim. It argued that its 
regulatory actions could not support the plaintiffs’ claims be-
cause it had not waived its sovereign immunity for such inverse 
condemnation claims. Rather, according to the DNR, any 
waiver pertains only to formal condemnation proceedings. The 
court quickly rejected this argument, concluding that “sover-
eign immunity does not preclude an inverse condemnation ac-
tion seeking redress for a governmental body’s police power 
based regulatory action that affects a property right.” Id. at 7. 

More broadly, the case is interesting for what has not en-
tered the picture yet. Part of the irrigation district’s concern is 
with the allocation of water among users in the Republican 
River, within the compact’s allocation. That is, some junior 
appropriators are upset with the way in which they are regulat-
ed while groundwater pumping is allowed to continue (at least 
to some extent). This aspect of water management raises inter-
esting questions under the no-singling-out principle that the 
court sometimes enunciates in takings cases. The Hill case has 
since been refiled and another motion to dismiss is pending. 
Perhaps future arguments will center on this aspect of water 
management in the basin. 

 

OREGON 
(Kirk B. Maag, Reporter; Olivier Jamin, Guest Reporter) 

 
 
OREGON TRIAL COURT NARROWLY INTERPRETS SCOPE OF 

PUBLIC TRUST DOCTRINE AND STATE’S OBLIGATIONS 

UNDER THAT DOCTRINE 

On May 11, 2015, an Oregon trial court issued an opinion 
and order regarding the scope of the public trust doctrine in 
Oregon, the State’s duties under the doctrine, and the remedies 
available when the State fails to fulfill those duties. See 
Chernaik v. Brown, No. 16-11-09273 (Or. Cir. Ct. Lane Cnty. 
May 11, 2015). From a water law perspective, the court’s most 
significant holding was that the public trust doctrine applies to 

submerged and submersible lands, but not to waters of the 
state, beaches, or shorelands. This interpretation is at odds with 
other state courts’ interpretations of the public trust doctrine. 
The plaintiffs intend to appeal the decision. See Press Release, 
Our Children’s Trust, “Court Questions Whether Atmosphere 
Is a ‘Natural Resource’” (May 11, 2015). 

Background 

The plaintiffs in Chernaik are two Oregon minors and their 
guardians who alleged that the State breached its obligations 
under the public trust doctrine by failing to take sufficient 
action to protect public trust resources from the effects of 
climate change. The plaintiffs desire to force the State to take 
action to regulate emissions of greenhouse gases (GHG). 

The plaintiffs filed their amended complaint for 
declaratory judgment and equitable relief in 2011. In the 
complaint, the plaintiffs alleged their personal and economic 
wellbeing were directly dependent on the state’s natural 
resources, including water resources, submersible lands, coastal 
lands, forests, wildlife, and the atmosphere. The plaintiffs 
alleged the State’s failure to establish and enforce adequate 
limitations on GHG emissions would cause adverse and 
irreparable injury to those natural resources. Plaintiffs sought 
declarations that: 

(1) the atmosphere, water resources, navigable waters, 
submerged and submersible lands, islands, shore 
lands, coastal areas, and fish and wildlife are public 
trust resources, and that the State, as a trustee, has a 
fiduciary obligation to protect these resources; and 

(2) the State failed to uphold its obligation to protect 
those resources for the benefit of the plaintiffs and 
current and future generations of Oregonians “by 
failing to adequately regulate and reduce carbon 
dioxide emissions . . . .” 

Chernaik, No. 16-11-09273, slip op. at 2. The plaintiffs also 
sought an order to force the State to implement a plan to reduce 
GHG emissions. Id. 

In October 2011, the defendants filed a motion to dismiss 
for lack of subject matter jurisdiction, which the trial court 
granted in 2012. Id. at 5. The plaintiffs appealed, and the 
Oregon Court of Appeals reversed and remanded the case in 
2014. See Chernaik v. Kitzhaber, 328 P.3d 799 (Or. Ct. App. 
2014). The court of appeals held that the plaintiffs were  

entitled to a judicial declaration of whether, as they 
allege, the atmosphere “is a trust resource” that “the 
State of Oregon, as a trustee, has a fiduciary 
obligation to protect . . . from the impacts of climate 
change,” and whether the other natural resources 
identified in plaintiffs’ complaint also “are trust 
resources” that the state has a fiduciary obligation to 
protect.  

Id. at 481. 

On remand, the trial court’s opinion and order provided a 
detailed overview of the public trust doctrine in Oregon and 
explained that the doctrine “is a matter of state law, subject to 
the federal power to regulate navigation under the Commerce 
Clause and admiralty power.” Chernaik, No. 16-11-09273, slip 
op. at 8 (citing PPL Mont., LLC v. Montana, 132 S. Ct. 1215, 
1235 (2012)). The court’s opinion and order analyzed (1) the 
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scope of the public trust doctrine (i.e., the resources to which it 
applies), (2) the State’s duties under that doctrine, and (3) the 
remedies available where the State fails to carry out those 
duties. 

The Scope of the Public Trust Doctrine 

The parties and the court agreed that “the public trust 
doctrine encompasses submerged and submersible lands.” Id. 
(citing Cook v. Dabney, 139 P. 721, 722 (Or. 1914)). However, 
the court refused to recognize any other category of natural 
resources as being subject to the public trust doctrine.  

The court rejected the plaintiffs’ argument that “waters of 
the state” are encompassed by the public trust doctrine. 
According to the court, the public trust doctrine finds its source 
in the title transferred to the State of Oregon upon its admission 
to the Union, and the title transferred to the State was burdened 
with a public trust. The court concluded that “[t]he public trust 
doctrine . . . was predicated on title transferring to the State and 
the fee simple interest that was included therein.” Id. at 9. The 
court concluded waters of the state are not encompassed by the 
public trust doctrine because, “[u]nlike submerged and 
submersible lands, title to navigable waters themselves did not 
pass to the State.” Id. 

Similarly, the court rejected the plaintiffs’ argument that 
“beaches and shorelands” are encompassed by the public trust 
doctrine. The court relied on the absence of case law 
recognizing such a trust in Oregon, explaining that “Oregon’s 
public trust doctrine has not traditionally incorporated lands 
adjacent to but not underlying navigable waters.” Id. at 10. 

The court also rejected plaintiffs’ argument that the public 
trust doctrine encompasses “fish and wildlife.” The court 
acknowledged that the protection of such resources was under 
the State’s police power authority but concluded that courts 
“have always treated the Public Trust Doctrine as distinct from 
the State’s police power authority.” Id.  

Finally, regarding the atmosphere, the court questioned 
whether the atmosphere is a “natural resource.” However, the 
court concluded that, even if the atmosphere were a natural 
resource, the public trust doctrine would not apply to it. Again, 
the court relied on the fact that, “[u]nlike submerged and 
submersible lands . . . [,] the State has not been granted title to 
the atmosphere.” Id. at 11. The court also explained that the 
public trust doctrine does not extend to the atmosphere 
because, unlike other resources protected by the doctrine, the 
atmosphere is not “exhaustible and irreplaceable” in nature. Id. 
at 12. 

Despite the breadth of the court’s holding, the court 
provided limited analysis to support its narrow interpretation of 
the scope of the public trust doctrine. In many instances, the 
only analysis provided by the court to support its narrow 
interpretation was the absence of previous Oregon cases 
recognizing the applicability of the public trust doctrine to 
other resources. However, the absence of a previous Oregon 
case on point does not necessarily mean the public trust 
doctrine is as narrow as the court concluded, particularly given 
that other state courts have recognized a broader scope of the 
public trust doctrine. 

Many coastal states have held that the public trust doctrine 
applies to beaches. In New Jersey, for example, courts have 
recognized that the public trust doctrine applies to beaches and 

that “the public must be given both access to and use of 
privately-owned dry sand areas as reasonably necessary.” 
Matthews v. Bay Head Improvement Ass’n, 471 A.2d 355, 365 
(N.J. 1984). In California, courts have long recognized that the 
public trust doctrine “protects navigable waters from harm 
caused by diversion of nonnavigable tributaries,” and that “[i]t 
is an affirmation of the duty of the state to protect the people’s 
common heritage” in these waters. Nat’l Aubudon Soc’y v. 
Superior Ct. of Alpine Cnty., 658 P.2d 709, 721, 724 (Cal. 
1983) (en banc) (footnotes omitted). The Chernaik decision, 
however, does not mean that there is no public access to the 
Oregon coast, since the Oregon Supreme Court recognized 
such access based on the doctrine of custom. See State ex rel. 
Thornton v. Hay, 462 P.2d 671 (Or. 1969). Oregon statutes also 
recognize access to the beach. See Or. Rev. Stat. § 390.610. 

The State’s Duties Under the Public Trust Doctrine 

The plaintiffs alleged that the State has a fiduciary 
obligation to protect public trust resources from impairment 
and that the State failed to do so. However, the court 
interpreted the State’s duties under the public trust doctrine 
more narrowly. The court held that the public trust doctrine 
“merely prevent[s] the State from entirely alienating 
submerged and submersible lands under navigable waters.” 
Chernaik, No. 16-11-09273, slip op. at 13 (emphasis added). 
To support this holding, the court relied on Morse v. Oregon 
Division of State Lands, 590 P.2d 709 (Or. 1979) (en banc). 
There, the Oregon Supreme Court held that the State has 
sovereignty over submerged and submersible lands and a “right 
to use or dispose of any portion thereof, when that can be done 
without substantial impairment of the interest of the public in 
such waters . . . .” Chernaik, No. 16-11-09273, slip op. at 13 
(emphasis omitted) (quoting Morse, 590 P.2d at 711). 

Although it is true that Oregon has not clearly recognized a 
fiduciary obligation to protect natural resources encompassed 
by the public trust from impairment, the court’s interpretation 
of the State’s duties seems narrower than the holding of Morse. 
The court of appeals’ opinion in Morse explained: 

The severe restriction upon the power of the state as 
trustee to modify water resources is predicated not 
only upon the importance of the public use of such 
waters and lands, but upon the exhaustible and 
irreplaceable nature of the resources and its 
fundamental importance to our society and to our 
environment. . . . Therefore, the law has historically 
and consistently recognized that rivers and estuaries 
once destroyed or diminished may never be restored to 
the public and, accordingly, has required the highest 
degree of protection from the public trustee. 

Morse v. Or. Div. of State Lands, 581 P.2d 520, 524 (Or. Ct. 
App. 1978). The court of appeals’ rationale in Morse seems to 
go further than a simple restriction on alienation. 

Similarly, in another opinion, the Oregon Court of Appeals 
explained that the public trust doctrine “provides that 
submerged and submersible lands are preserved for public use 
in navigation, fishing and recreation. The state, as trustee for 
the people, bears the responsibility of preserving and protecting 
the right of the public to the use of the waters for those 
purposes.” Or. Shores Conservation Coal. v. Or. Fish & 
Wildlife Comm’n, 662 P.2d 356, 364 (Or. Ct. App. 1983) 
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(citation omitted). That opinion also seems to suggest an 
obligation that goes beyond a mere restraint on alienation. 

The Remedy for a State’s Failure to Fulfill Its Public 
Trust Duties 

Regarding remedies, the plaintiffs asked the court to 
“(1) impose a fiduciary obligation on Defendants to protect the 
atmosphere from climate change; (2) declare that Defendants 
have failed to meet this standard; and (3) compel Defendants to 
address the impact of climate change by reducing GHG 
emissions in a specific amount over an established timeframe.” 
Chernaik, No. 16-11-09273, slip op. at 15 (footnote omitted). 
The court concluded the remedies sought by the plaintiffs 
would have intruded on the separation of powers. The court 
explained: “Whether the Court thinks global warming is or is 
not a problem and whether the Court believes the Legislature’s 
GHG emission goals are too weak, too stringent, or are 
altogether unnecessary is beside the point. These 
determinations are not judicial functions. They are legislative 
functions.” Id. at 17. 

The court concluded that providing relief beyond a declar-
atory judgment as to the scope of the public trust doctrine and 
the State’s duties under the doctrine would violate the separa-
tion of powers doctrine. Id. at 18. According to the court, even 
if it were to declare that the public trust doctrine imposed new 
obligations on the State, the declaration itself would provide a 
sufficient remedy. Id. at 13 n.10. That is, once the new duties 
were declared, the court would assume that the State would 
comply with the new law, without need for further remedies. 

 

WASHINGTON 
(Amy K. Kelley, Reporter) 

 
 
WSU SUCCESSFULLY “UPDATES” DOMESTIC USE 

CERTIFICATE TO MUNICIPAL STATUS, THEREBY 

RETROACTIVELY AVOIDING FORFEITURE 

Washington State University (WSU) draws its water from 
the Grande Ronde Aquifer (which has been and continues to be 
severely depleted by over pumping) based on seven water 
rights, some evidenced by certificates. The two certificates in 
question in Cornelius v. Washington Department of Ecology, 
344 P.3d 199 (Wash. 2015) (en banc), were issued in the early 
1960s for “domestic and community domestic and stock water” 
uses. The majority opinion fails to focus on the “community 
domestic” language, an omission not made by the vigorous 
dissent. The various water rights were assigned to specific 
wells, but years ago, without official Washington State De-
partment of Ecology (DOE) approval, WSU shifted to an inte-
grated system, and began to draw water from only two wells. 
As frequently emphasized by the dissent, there is no dispute 
that, whether from seven wells or two, the two disputed certifi-
cated rights “have never, in the 50 or so years since issuance, 
been used in amounts anywhere close to the amounts stated on 
the certificates.” Id. at 223 (Madsen, C.J., dissenting). If WSU 
qualified as a municipality, and the disputed rights were (and 
had been at the time of nonuse) “municipal” water rights, the 
Washington relinquishment laws, as revised in 1967 (after the 
two certificates had been issued), and revised again in 2003 

regarding municipalities, would not apply. See Wash. Rev. 
Code § 90.14.180. Otherwise, relinquishment under section 
90.14.180 would have been a distinct possibility. 

WSU wanted to change things up, and about a decade ago 
it applied to amend its certificates “to conform to its actual us-
age. WSU wanted to legitimize its integrated system . . . .” 
Cornelius, 344 P.3d at 203. If one did not live in eastern Wash-
ington, where the news coverage has been substantial, one 
would not gather from the opinion in Cornelius that WSU also 
wanted massive amounts of water for its golf course. In any 
event, a junior water right holder and a couple of conservation 
organizations objected to WSU’s application to amend, and the 
wild ruckus began. WSU prevailed with the DOE, and on ap-
peal to the State Pollution Control Hearings Board (PCHB) and 
the county superior court; on further appeal the court of appeals 
certified the case to the Washington Supreme Court.  

Prior to the amendment of Washington law in 2003, the 
supreme court, in Department of Ecology v. Theodoratus, 957 
P.2d 1241 (Wash. 1998) (en banc), had interpreted Washington 
law to not allow retention of water rights merely based on 
“pumps and pipes” (essentially, future system capacity), but 
rather required application to beneficial use for the vesting of a 
water right—for other than municipal water rights. So, if 
WSU’s certificated rights were not municipal, and had not ac-
tually been used to system capacity, those rights might not only 
have been subject to relinquishment for nonuse, they might 
never have vested at all. 

The 2003 law clarified who was a “municipal water sup-
plier” and what were “municipal water supply purposes.” Sig-
nificantly, the law provides that: 

When requested by a municipal water supplier or 
when processing a change or amendment to the right, 
the department shall amend the water right documents 
and related records to ensure that water rights that are 
for municipal water supply purposes . . . are correctly 
identified as being for municipal water supply pur-
poses. 

Wash. Rev. Code § 90.03.560 (emphasis added). WSU, as an 
institution, could qualify as a municipal water supplier; the 
debate was over the mixed legal/factual question of whether the 
certificated rights were rights “for municipal water supply pur-
poses.” 

Therein lies the critical water law issue in Cornelius; alt-
hough those who wish to learn about the increasingly narrow 
view in Washington as to when retroactive legislation violates 
the separation of powers doctrine (hardly ever—only when the 
legislation tampers with a specific previously adjudicated fact 
pattern, apparently) will also find much to chew on. The major-
ity first noted that since the 1967 law protecting municipal wa-
ter rights from relinquishment had not yet been enacted in the 
early 1960s when the certificates were issued, the DOE “did 
not have a reason to be precise about distinguishing ‘munici-
pal’ and domestic uses . . . .” Cornelius, 344 P.3d at 207. Sec-
ondly, the court was concerned that the water rights had been 
sought for “the anticipated amount required for 15,000 stu-
dents,” and noted that “[i]t makes no sense to say that in 1962 
and 1963, [the DOE] issued WSU the right to pump over 971 
million gallons of water per year but never intended WSU to 
use that water for municipal purposes.” Id. at 208. So, WSU 
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did have rights under the 1960s certificates that were for mu-
nicipal water supply purposes, and therefore the DOE was cor-
rect to grant the amendment. Since Scott Cornelius was a junior 
appropriator relative to WSU, he had no due process right to 
complain: “Junior rights holders always take their water rights 
subject to the risk that there may be no water to fulfill those 
rights.” Id. at 209 (quoting Lummi Indian Nation v. State, 241 
P.3d 1220, 1232 (Wash. 2010) (en banc) (case extensively ad-
dressing the 2003 water law legislation)). 

The dissent spent some time pointing out that prior appro-
priation law has long—both in the West, generally, and in 
Washington, specifically—differentiated between municipal 
and domestic rights for numerous reasons (thereby intimating 
that the DOE did have good reason to be precise in its language 
when it issued the certificates), and also mentioned a few times 
that the certificates actually referred to “community domestic” 
uses, apparently addressing the majority’s concern about 
15,000 students, which would be quite a domestic community. 
See id. at 224–26 (Madsen, C.J., dissenting). Further, the dis-
sent cited numerous instances where the PCHB had not equated 
community domestic uses with municipal uses. Id. at 223. Con-

trary to the majority, the dissent believed that “domestic” 
meant domestic, and that the case should be remanded so that 
WSU’s rights could be subject to relinquishment proceedings. 
The dissent also agreed with Cornelius that in allowing WSU to 
avoid relinquishment, his due process rights were implicated. 
See id. at 224 (“a junior right holder is protected from impact 
of senior rights that in law were relinquished because of non-
use”). 

The opinion also addresses issues of the DOE’s processes, 
the State Environmental Policy Act, and state water law relat-
ing to amendments for changing well locations, impairment of 
water rights, and safe yield analysis, all of which implicated the 
same domestic/municipal distinction addressed above, and 
hinged on the majority’s determination that WSU had a vested 
senior water right. The real potential impact of the case lies in 
the potential for other huge “domestic” water right holders who 
might otherwise face relinquishment to now stampede the 
courts asking for amendments re-categorizing their domestic 
rights as municipal rights. It certainly seems worth a shot. 

 

 

 
 

 
 

 

What’s New 
 

Special Institute on Water Acquisition and Management for Oil & Gas 
Development: Legal and Regulatory Requirements 

Houston, Texas, April 7–8, 2016 
Co-sponsored by the Institute for Energy Law of The Center for American and International Law and the 

Rocky Mountain Mineral Law Foundation 
 

Acquiring and managing water is critical to successful oil and gas development, particularly in unconventional 
horizontal resource plays. How the oil and gas industry acquires and manages water is coming under increasing 
scrutiny by regulators and the public. This program, utilizing a “cradle to grave approach,” will cover: 

 Legal systems applicable to surface and groundwater resources in key oil and gas producing regions of 
the United States 

 Practical information on how to acquire water supply for oil and gas development 
 Regulatory constraints on how water used and generated in oil and gas development is managed 
 Legal and technical aspects of water supply and management in oil and gas upstream and midstream 

operations 
 Comparison of eastern, Rocky Mountain, and southwestern water supply and water quality protection 

legal systems 

This institute will be useful to energy, regulatory, litigation, and business law attorneys; energy and 
environmental regulators; landmen; and engineers involved in oil and gas development. 
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Upcoming Programs 
 

Mining Agreements: Contracting for Goods and Services 
September 22–25, 2015 ● Vancouver, British Columbia 

International Oil & Gas Law, Contracts & Negotiations: Part 1 
October 5–9, 2015 ● Houston, Texas 

International Oil & Gas Law, Contracts & Negotiations: Part 2 
October 12–16, 2015 ● Houston, Texas 

Federal Oil & Gas Leasing Short Course 
October 19–22, 2015 ● Westminster, Colorado 

Oil & Gas Law Short Course 
October 19–23, 2015 ● Westminster, Colorado 

The Endangered Species Act: Current and Emerging Issues 
November 4–5, 2015 ● Westminster, Colorado 

Human Rights and the Extractive Industries 
February 18–19, 2016 ● Panama City, Panama 

Core Course on International Oil and Gas Law 
March 14–18, 2016 ● Amsterdam, The Netherlands 

Water Acquisition and Management for Oil & Gas Development: 
Legal and Regulatory Requirements 

April 7–8, 2016 ● Houston, Texas 

Oil and Gas Agreements: Purchase and Sale Agreements 
May 12–13, 2016 ● Santa Fe, New Mexico 

 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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