
MONTANA V. WYOMING 
SPECIAL MASTER ISSUES SECOND 

INTERIM REPORT 
(David F. Palmerlee, Wyoming Reporter)

In 2007, Montana sued Wyoming in the U.S. Supreme 
Court under the Court’s original jurisdiction, alleging viola-
tions of the Yellowstone River Compact (Compact), 65 Stat. 
663 (1951). See Montana v. Wyoming, No. 137, Orig. (U.S. 
filed Jan. 31, 2007). Montana v. Wyoming was initially ad-
dressed in Vol. XLII, No. 3 (2009) of this Newsletter, which 
reported on the Special Master’s opinion from June 2, 2009, 
and on the supplemental opinion from September 4, 2009. The 
case was again addressed in Vol. XLIV, No. 2 (2011) of this 
Newsletter, which reported on the U.S. Supreme Court’s opin-
ion issued on Montana’s exceptions to the Special Master’s 
First Interim Report. Montana v. Wyoming, 131 S. Ct. 1765 
(2011). See First Interim Report of the Special Master, Mon-
tana v. Wyoming, No. 137, Orig. (U.S. Feb. 10, 2010) (First 
Interim Report). This report discusses the Second Interim Re-
port of the Special Master (Liability Issues), Montana v. Wyo-
ming, No. 137, Orig. (U.S. Dec. 29, 2014) (Second Interim 
Report), which contains the Special Master’s recommendations 
regarding Wyoming’s liability under the Compact for water use 
in past years. 

Background 

Brief coverage of some background developments assists 
understanding of the Special Master’s Second Interim Report. 
The validity of Montana’s claims in the case is, in large part, 
tested in terms of the doctrine of appropriation. That is so be-
cause article V(A) of the Compact provides: “Appropriative 
rights to the beneficial uses of the water of the Yellowstone 
River System existing in each signatory State as of January 1, 
1950, shall continue to be enjoyed in accordance with the laws 
governing the acquisition and use of water under the doctrine 
of appropriation.” 65 Stat. at 666 (emphasis added). As a re-
sult, many of the Special Master’s recommendations rely on the 
doctrine of appropriation in addition to the specific terms of the 
Compact. 

Montana initially asserted two types of claims. It generally 
alleged that Wyoming refused to curtail consumption of water 
in excess of Wyoming’s consumption as it existed as of Janu-
ary 1, 1950 (the date of the Compact). See Bill of Complaint 
¶ 8, Montana v. Wyoming,  No. 137, Orig.  (U.S. Jan. 31, 2007), 
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KANSAS V. NEBRASKA 
U.S. SUPREME COURT ORDERS PARTIAL 

DISGORGEMENT OF PROFITS 
AND REFORMATION OF 

ACCOUNTING PROCEDURES 
(Anthony Schutz and Sandra Zellmer, Nebraska Reporters)

The U.S. Supreme Court has issued an opinion in Kansas 
v. Nebraska, No. 126, Orig., 2015 WL 751358 (U.S. Feb. 24,
2015), adopting all of the Special Master’s recommendations. 
See Report of the Special Master, Kansas v. Nebraska, No. 
126, Orig. (U.S. Nov. 15, 2013). See also Vol. XLVII, No. 1 
(2014) of this Newsletter. The case concerns the Republican 
River Compact (Compact) and Nebraska’s noncompliance in 
the 2005–2006 accounting period by consuming some 70,869 
acre-feet of water to which it was not entitled. 

Three aspects of the Special Master’s recommendations 
were disputed before the Court: (1) the character of Nebraska’s 
breach, (2) the use of disgorgement as a remedy for that breach, 
and (3) reformation of the Compact’s accounting procedures to 
remedy an oversight in the States’ 2002 settlement concerning 
the same Compact. These three issues fragmented the Court. 
While all of the Justices agreed that Nebraska had “knowingly” 
violated the Compact and the 2002 settlement agreement, three 
dissented from the Court’s use of disgorgement as a remedy, 
and four dissented from the Court’s modification of the 
accounting procedures. Each aspect of the case is discussed 
below. 

Nebraska’s Violation 

As is the case in many other arenas, not all wrongdoers are 
equally wrong. By the time this case got to the Court, everyone 
agreed that Nebraska had consumed 70,869 acre-feet of water 
that it should not have. But, in order to figure out what remedy 
was appropriate, it was necessary to characterize the level of 
Nebraska’s wrongdoing. Given the weakness associated with 
Nebraska’s regulatory efforts in the years following the 2002 
settlement, and given how unlikely it would have been for Ne-
braska to have stayed in compliance under those regulations, 
the Special Master and the Court concluded that “Nebraska 
‘knowingly exposed Kansas to a substantial risk’ of receiving 
less water than the Compact provided, and so ‘knowingly 
failed’ to comply with the obligations that agreement im-
posed.” Kansas v. Nebraska, 2015 WL 751358, at *9 (quoting 
Report of the Special Master  at 130, 112).  The Court added 
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2007 WL 4947613. This allegation was primarily aimed at in-
creased irrigation efficiencies through sprinkler irrigation in 
Wyoming. It also alleged that Wyoming had developed new 
uses and storage after January 1, 1950, in violation of article V 
of the Compact. Id. ¶¶ 9–11. This allegation was aimed at Wy-
oming water rights with a post-1950 priority date. 

The Special Master addressed Montana’s irrigation effi-
ciency claim, among other things, in his First Interim Report. 
Montana took exception to that recommendation in 2010. After 
considering the exception, the Supreme Court decided that 
Wyoming’s pre-1950 water users could increase their irrigation 
efficiency without violating the Compact. Montana v. Wyo-
ming, 131 S. Ct. at 1779. Thus, Montana lost its principal claim 
at this early stage in the proceedings. Furthermore, the Court 
recognized that “[Montana’s] downstream pre-1950 users can-
not stop Wyoming’s upstream pre-1950 users from fully exer-
cising their water rights.” Id. at 1772. Essentially, under the 
Compact, all of Wyoming’s pre-1950 water rights are senior to 
all of Montana’s pre-1950 rights. 

The Court recommitted another exception Montana raised 
in response to the First Interim Report, which took issue with 
the Special Master’s recommendation that Montana must first 
remedy a shortage of water to its pre-1950 users by curtailing 
its post-1950 uses if doing so would not prejudice Montana’s 
other rights under the Compact. Id. at 1771 n.2. Accordingly, 
the extent of Montana’s intrastate regulation responsibilities 
was still at issue in the case. 

Several other issues addressed in the First Interim Report 
were resolved because neither State took exception to the Spe-
cial Master’s recommendations. Those recommendations there-
fore informed development of the case as it moved forward. A 
few of the most important recommendations included the fol-
lowing:  

(1) Article V(A) of the Compact protects pre-1950 appro-
priations in Montana from post-1950 appropriations in 
Wyoming if that use prevents sufficient water from 
reaching Montana to satisfy its pre-1950 rights. First 
Interim Report at 37. Wyoming had previously argued 
that pre-1950 rights were not subject to the Compact. 

(2) Montana cannot demand that Wyoming release water 
from storage when that water is stored in priority. Id. 
at 42–43. Montana had demanded that Wyoming re-
lease all water stored under post-1950 priorities, re-
gardless of when that water was stored. 

(3) With regard to Montana’s groundwater claims, “the 
Compact protects pre-1950 uses in Montana from in-
terference by at least some forms of groundwater 
pumping that date from after January 1, 1950 where 
the groundwater is hydrologically interconnected to 
the surface channels of the Yellowstone River and its 
surface tributaries.” Id. at 51. Montana asserted that 
groundwater pumped as a result of coal bed methane 
(CBM) production in Wyoming depleted surface wa-
ters in violation of the Compact. Wyoming had previ-

ously argued that the Compact did not reach ground-
water. 

With these early, accepted recommendations in hand, 
along with the Supreme Court’s decision related to irrigation 
efficiencies, the States began to prepare for trial. Following the 
Supreme Court’s decision, the States agreed to bifurcate the 
proceedings into two phases: a liability phase and a remedy 
phase. See Second Interim Report at 26. Wyoming filed multi-
ple summary judgment motions before and after discovery ar-
guing that, under the doctrine of appropriation, Montana could 
not claim damages for years in which Montana failed to notify 
Wyoming that it was receiving insufficient water to satisfy its 
pre-1950 rights. Id. at 27–28. The Special Master agreed with 
Wyoming, which led to a reduction of years for which Montana 
could seek liability, and the quantity of water for which Wyo-
ming could be liable. Id. Montana and Wyoming both filed 
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additional summary judgment and pre-trial motions that further 
narrowed and defined the remaining issues. Id. at 30–34. 

Summary of the Remaining Issues 

After extensive discovery, narrowing of issues through 
pre-trial motions, and Montana’s voluntary dismissal of its 
Powder River claims, trial began on the liability issues in 
Billings, Montana on October 16, 2013, and ended on Decem-
ber 4, 2013. Id. at 34. The following issues remained for trial: 

 Only the Tongue River remained at issue. 

 Liability was at issue for only nine years—1987-
1989, 2000-2004, and 2006—although [the Spe-
cial Master] reserved the right to allow Montana 
to prove liability in other years . . . . 

 . . . Montana could prove the amount of water in-
volved in any violation only in the four years for 
which it had presented expert testimony regarding 
post-1950 uses in Wyoming: 2001, 2002, 2004, 
and 2006. 

Id. at 34.  

To establish Wyoming’s violation of article V(A) of the 
Compact in any given year, the States agreed that Montana had 
the burden of proving that:  

(1) Montana provided adequate notice to Wyoming 
that Montana was receiving insufficient water to enjoy 
its pre-1950 appropriative rights (assuming that notice 
is required at all, which Montana disputes), 

(2) Montana did not receive sufficient water to enjoy 
its pre-1950 rights,  

(3) Wyoming allowed post-1950 storage or use of wa-
ter while Montana was suffering a pre-1950 shortage, 
and  

(4) Wyoming’s post-1950 storage or use reduced the 
amount of water available to Montana at the Stateline 
of the Tongue River between Wyoming and Montana.  

Id. at 35. The States disagreed on whether Montana also had 
the burden to prove that “(1) shortages at the Stateline injured 
pre-1950 appropriators in Montana, and (2) Montana engaged 
in intrastate regulation sufficient to ensure that post-1950 Mon-
tana appropriators were not receiving water at the time viola-
tions of Article V allegedly occurred.” Id. at 36. The balance of 
this article discusses the Special Master’s examination of the 
remaining issues and his conclusions.  

Notice 

Wyoming’s liability first hinged upon Montana providing 
notice that its pre-1950 water rights suffered water shortages. 
Ruling on Wyoming’s earlier summary judgment motions, the 
Special Master concluded that “Montana bears the burden of 
proof at trial of proving that it provided adequate notice, the 
timing of that notice, and if relevant, that it acted with due dili-
gence in learning of pre-1950 deficiencies and notifying Wyo-
ming of those deficiencies.” Mem. Op. Regarding Wyoming’s 
Mot. for Partial Summ. J. (Montana’s Supplemental Evidence) 

at 14, Montana v. Wyoming, No. 137, Orig. (U.S. Dec. 22, 
2012). This notice requirement does not appear in the Compact 
itself, but instead flows from application of the doctrine of ap-
propriation. 

The doctrine of appropriation “typically requires senior 
appropriators to notify junior appropriators when they are short 
of water if they wish junior appropriators to reduce their diver-
sions – an action known as ‘calling the river.’” Second Interim 
Report at 49. Junior appropriators are entitled to use water so 
long as the water is not needed by downstream senior appropri-
ators. Requiring a “call” for water prevents waste, and is there-
fore central to the doctrine of appropriation. Id. Junior 
appropriators, in this case Wyoming post-1950 rights, would 
have no way to know that they need to reduce their diversions 
if not told by the senior appropriators, in this case Montana’s 
pre-1950 rights. Id. at 50. 

Wyoming conceded early on that Montana made a call for 
water in both 2004 and 2006. Id. at 67. Therefore, the major 
focus at trial concerning notice dealt with the other seven years 
still at issue. Montana originally contended it had provided 
notice in 15 years. Id. at 66. Although the Special Master found 
that notice need not take any particular form, be given to any 
particular Wyoming water official, or even be in writing, he 
concluded that Montana did not provide adequate notice for 
any years other than 1981, 2004, and 2006. Id. at 97–99. He 
found that Wyoming was not liable for damages resulting from 
the 1981 call because the pre-1950 right upon which Montana 
based its call, the Tongue River Reservoir, filled that year. Id. 
at 98.  

Montana sent call letters to Wyoming in both 2004 and 
2006. Id. at 67. For 2006, the Special Master found that the 
date of Montana’s call was the date of its letter, or July 28. Id. 
at 95. With regard to 2004, even though Montana sent a call 
letter on May 18, the Special Master found that Montana made 
an earlier call during an April 14 meeting of the Compact 
Commission’s Technical Committee. Id. at 92. At that meeting 
Montana informed Wyoming that the water level of the Tongue 
River Reservoir was “extremely low” and might not fill even to 
its original capacity. Id. at 91–92. Furthermore, Montana asked 
Wyoming how it would respond if Montana made a call for 
post-1950 storage in Wyoming, and told Wyoming it would 
send “a letter stating our concerns and needs.” Id. at 91. The 
Special Master found that this interaction was sufficient to sat-
isfy the call requirement under the doctrine of appropriation. 
Id. at 98. Accordingly, he concluded that Montana’s call in 
2004 was made on April 14, not on the date of Montana’s call 
letter more than a month later. 

The remainder of the Second Interim Report examines 
whether, after the call dates in 2004 and 2006, Montana was 
injured by post-1950 water use in Wyoming. See id. at 99. 

Shortages of Water for Pre-1950 Rights in Montana 

Montana next had the burden to prove that it did not re-
ceive sufficient water to enjoy its pre-1950 rights after the call 
dates in 2004 and 2006. Id. There are two types of pre-1950 

EDITOR’S NOTE ON UNPUBLISHED OPINIONS: This Newsletter sometimes contains reports on unpublished court 
opinions that we think may be of interest to our readers. Readers are cautioned that many jurisdictions prohibit the citation 
of unpublished opinions. Readers are advised to consult the rules of all pertinent jurisdictions regarding this matter.
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Tongue River water rights in Montana—storage rights in the 
Tongue River Reservoir and direct flow rights. Id. The Special 
Master found that there was not enough water in either year to 
satisfy either type of right. 

Tongue River Reservoir Storage Rights. “The Tongue Riv-
er Reservoir is the major defining feature of the Tongue River 
basin in Montana,” but it has changed significantly over time. 
Id. The Special Master found that the reservoir’s total capacity 
was 72,500 acre-feet when it was first built in 1937. Id. at 102 
n.29. At the time the States entered into the Compact in 1950, 
the reservoir had a reduced capacity of 69,400 acre-feet due to 
sedimentation. Id. at 103. Also in 1950, only 32,000 acre-feet 
of water was under contract for use out of the reservoir, and 
evidence showed that only about 12,000 acre-feet was actually 
being used. Id. at 133. Montana entered into a compact with the 
Northern Cheyenne Tribe in 1991 that settled the Tribe’s feder-
al reserved water rights claims to the Tongue River. Id. at 104. 
Through the Northern Cheyenne Compact, the Tribe has a right 
to 20,000 acre-feet of Tongue River Reservoir water in addition 
to the 7,500 acre-feet it had contracted for since 1938. Id. at 
105. In 1999, to implement its compact with the Tribe, Mon-
tana rehabilitated the Tongue River Reservoir and enlarged it to 
a capacity of 79,071 acre-feet. Id. at 105–06.  

Montana and Wyoming disagreed considerably about the 
extent of the pre-1950 Tongue River Reservoir storage right. 
Montana argued that it had a right to store 127,324 acre-feet, 
which is an amount stipulated to by parties to the Tongue River 
general stream adjudication in Montana. Id. at 106. That 
amount allows for one complete fill and a partial refill of the 
reservoir’s current day capacity. Id. Wyoming argued that the 
reservoir had a right to store only that amount that was being 
placed to beneficial use at the time of the Compact in 1950. Id. 
at 133. The Special Master found that the reservoir had a right 
to store at least 32,000 acre-feet each year, in addition to car-
ryover storage, and that it failed to store that amount in either 
2004 or 2006. Id. at 161.  

The States also disagreed with regard to the propriety of 
Montana’s wintertime storage practices. The amount of water 
Montana allowed to flow past the reservoir in 2004 and 2006 
(42,000 and 54,000 acre-feet, respectively) “exceeded, by or-
ders of magnitude, the amounts of water that Montana claims 
Wyoming owed it under Article V(A).” Id. at 144. Lower by-
passes would have allowed the reservoir to fill to capacity in 
both years. Id. Montana asserted that it was not obligated to 
operate the reservoir contrary to its current operating rules, 
which require wintertime bypass flows of at least 175 cubic 
feet per second (cfs) and a maximum wintertime carryover of 
45,000 acre-feet. Id. at 144–47. Wyoming asserted that Mon-
tana must catch all available flow for storage in the winter 
months, except 75 cfs needed to satisfy downstream, senior 
appropriators. Id. at 147. Wyoming felt that the “burden of 
Montana’s discretionary operational decisions falls on Mon-
tana.” Id. (quoting Post-Trial Brief at 27, Montana v. Wyoming, 
No. 137, Orig. (U.S. Mar. 31, 2014)). The Special Master 
found that Montana’s operational practices in 2004 and 2006 
were reasonable and consistent with its historical practices. Id. 
at 157. Additionally, he found that Wyoming failed to prove 
that Montana’s practices were wasteful but noted that Wyo-
ming was free to challenge those practices with specific evi-
dence in the future. Id.  

Montana Direct Flow Rights. Montana also claimed that 
its pre-1950 direct flow rights were short of water in both 2004 
and 2006. The Special Master noted that these rights “are legal-
ly more straightforward than storage rights, but factually less 
clear.” Id. at 162. Montana was required to show not only that 
its pre-1950 rights received less water than they were entitled 
to receive, but also that they needed additional water. Id. A 
showing that they needed the water was necessary because 
“Article V(A) of the Compact does not guarantee Montana any 
set flow of water at the Stateline.” Id. The doctrine of appropri-
ation as incorporated by the Compact, and the concept of bene-
ficial use, requires that senior appropriators have actual need of 
the water before they can call for it to a junior appropriator’s 
detriment. Id. at 163. 

Montana was able to produce little documentary evidence 
of water use and needs in 2004 or 2006. Id. Appointed Mon-
tana water commissioners did not save most of their water 
measurement notes from those years, and the notes that were 
available were not highly reliable. Id. at 164. Therefore, Mon-
tana asked an expert witness to estimate the water demand of 
Montana’s pre-1950 appropriators during the years in question. 
Id. However, the expert’s demand model suffered from various 
deficiencies such as overestimating irrigated acreage by as 
much as 15%, overstating typical demand of irrigation rights, 
and understating return flows. Id. at 166–68. As a result, the 
Special Master concluded that the expert’s model could not be 
used to determine whether Montana’s pre-1950 rights were 
short of water. Id. at 170.  

Nevertheless, the Special Master concluded that Montana’s 
pre-1950 direct flow rights were short of water during the no-
tice periods. Id. at 175. He based his conclusion on affidavits 
filed with the call letters, storage releases from Tongue River 
Reservoir, the testimony of water users, and testimony of Mon-
tana water managers. Id. at 171–74. According to the Special 
Master, this evidence, coupled with the extremely low flows 
during periods of 2004 and 2006, showed that pre-1950 appro-
priations were, more likely than not, short of water during peri-
ods of 2004 and 2006. Id. at 175. 

Post-1950 Uses in Wyoming 

Because Montana had shown that its pre-1950 rights were 
short of water, it then had to prove that post-1950 rights in 
Wyoming used water, and the extent of that use, during the 
notice periods. Id. at 176. Montana claimed that three types of 
post-1950 water use in Wyoming violated the Compact: 
“(1) direct diversions of water for post-1950 uses, (2) post-
1950 storage of water, and (3) withdrawals of hydrologically 
connected groundwater during CBM production.” Id. at 178. 
The Special Master found that Wyoming directly diverted and 
stored water under post-1950 rights during the notice periods, 
but Montana failed to prove that CBM water withdrawals re-
duced Tongue River flows. Id.  

Wyoming Post-1950 Direct Flow Rights. The Special Mas-
ter first recognized that Wyoming’s post-1950 direct flow uses 
are unlikely to significantly impact Montana. Id. at 178. That is 
because there are relatively small numbers of post-1950 rights 
in Wyoming, those rights are often already curtailed through 
Wyoming’s tight regulatory system at times when Montana 
needs water, and many of those rights are unable to divert as 
stream flows drop on tributaries. Id. at 178–79. However, there 
are a few post-1950 rights in Wyoming on the lower end of the 
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Tongue River and its tributary Prairie Dog Creek that are not 
typically subject to regulation because they are below senior 
calling rights in Wyoming. Id. at 179. After considering Mon-
tana’s evidence of water use presented through remote sensing, 
evidence of regulation, and evidence of alternative water 
sources that supplied some of these rights, the Special Master 
concluded that Wyoming post-1950 direct flow appropriators 
diverted and used at least 204 acre-feet of water in 2004, and 
62 acre-feet of water in 2006 during the notice periods. Id. at 
180–87. That use represented irrigation of 212 acres during 
those periods. See id. at app. D, tbl.D-1.  

Wyoming Post-1950 Storage Rights. Unlike Montana, 
Wyoming does not have a single, large reservoir in the Tongue 
River Basin. There are 11 reservoirs, six of which have post 
1950-storage rights, that the States had previously agreed were 
large enough to report to the Compact Commission, three res-
ervoirs that supply a single user, and 19 smaller reservoirs with 
post-1950 storage rights. Id. at 187–88. In total, there is ap-
proximately 11,000 acre-feet of post-1950 storage rights in the 
Tongue River Basin in Wyoming. But not all water stored un-
der these rights in 2004 and 2006 violated the Compact. 

As the Special Master found in his First Interim Report, 
“[w]ater that is stored ‘in priority’ (i.e., when there is no call by 
a senior appropriator) has been legally stored and can be subse-
quently used at any point, even if it is used when senior appro-
priators need water.” Id. at 188. Therefore, only water stored 
under post-1950 rights after the call dates in 2004 and 2006 
violated the Compact. Determining the amount of this storage, 
especially in 2004, proved difficult for a couple of reasons. 
First, many of Wyoming’s reservoirs are inaccessible during 
the winter months because of their location high in the Big 
Horn Mountains. Thus, no measurements exist of storage that 
occurred during that time. Id. Also, in 2004, Wyoming had 
measured accrued storage in its Compact reservoirs when Mon-
tana sent its call letter on May 18, but had no measurements for 
April 14. Id. at 192. Second, Wyoming did not maintain de-
tailed records of the smaller reservoirs like it did for the Com-
pact reservoirs. Id. at 193–94. Accordingly, the Special Master 
had to estimate the amount of storage that occurred after April 
14 in 2004, and Montana claimed evaporation losses for those 
reservoirs without records. Id. at 192, 196. The Special Master 
found that Wyoming stored 1,260 acre-feet of water after Mon-
tana’s call on April 14. Id. at 199. 

The Special Master found that Wyoming did not store any 
water under post-1950 rights in 2006. Id. Montana’s call on 
July 28 that year was simply too late in the season and any 
storage had already taken place.  

CBM-Related Groundwater Extraction. Lastly, Montana 
claimed that the withdrawal of groundwater associated with 
CBM production in Wyoming depleted the flows of the Tongue 
River and therefore violated the Compact. Id. at 200. Accord-
ing to the Special Master, the fact that neither Montana nor 
Wyoming currently administers CBM-produced groundwater 
in conjunction with surface water does not dictate whether the 
Compact covers its production. Id. at 207–08. “Because CBM 
groundwater production is not automatically exempt from the 
Compact,” the Special Master went on to analyze whether its 
production in Wyoming resulted in material depletions of usa-
ble Tongue River flow. Id. at 208.  

Attempting to prove material depletions of the Tongue 
River flow, a Montana expert employed a groundwater model 
developed by the Bureau of Land Management (BLM) to study 
CBM-related groundwater impacts in the Powder River Basin 
in Wyoming. Id. at 212. The expert concluded that CBM 
groundwater production in Wyoming depleted Tongue River 
flows by 413 acre-feet in 2004, and 666 acre-feet in 2006. Id. 
Wyoming had sought to exclude this expert testimony before 
trial, asserting that it was unreliable. Id. at 32. Although the 
Special Master allowed the testimony, he ultimately agreed 
with Wyoming. Id. He cited four reasons why the BLM model 
and the expert’s testimony were not reliable to show Tongue 
River depletions: (1) the BLM developed the model to assess 
regional impacts in the Powder River Basin, not to predict de-
pletions to Tongue River stream flow; (2) the model failed to 
account for changes in evapotranspiration due to declining 
groundwater levels; (3) the model was not calibrated to Tongue 
River base flows; and (4) the recharge rate (return flows result-
ing from surface discharge of CBM-produced water) calculated 
by the expert was not supported by the evidence. Id. at 212–18. 
Accordingly, the Special Master found that Montana failed to 
prove it was injured by CBM groundwater production in Wy-
oming. Id. at 219. 

Other Wyoming Defenses 

Wyoming asserted defenses in addition to those described 
above. Wyoming argued that Montana must show that it en-
gaged in sufficient intrastate regulation to ensure that post-1950 
Montana appropriators were not receiving water during the 
notice period in 2004 and 2006. Id. at 222. That is, Montana 
could not call for pre-1950 water and allow post-1950 appro-
priators to use it. Wyoming also argued that Montana failed to 
prove that post-1950 storage or diversions in Wyoming actually 
caused harm to individual pre-1950 appropriators in Montana. 
Id. at 224.  

The Special Master found in favor of Montana on both 
issues. He concluded that Montana “has shown that it had in 
place a system, albeit imperfect, to prevent junior appropriators 
from taking water out of priority in both 2004 and 2006.” Id. at 
223. He also concluded that Wyoming had the burden to prove 
that providing additional water to Montana would have been 
futile, and in any event the evidence supported finding that the 
depleted flow caused loss of storage in the Tongue River 
Reservoir, which lies just 15 miles across the state line. Id. at 
224–27. 

Wyoming’s Liability 

Ultimately, the Special Master recommended that the Su-
preme Court find Wyoming not liable for violating the Com-
pact for 13 of the 15 years claimed by Montana. Id. at 231. He 
concluded that Wyoming did violate the Compact in 2004 and 
2006 by diverting and/or storing water under post-1950 rights 
after Montana made a call. After making adjustments for con-
veyance losses to the state line, he recommended that the Su-
preme Court find Wyoming liable to Montana in the amount of 
1,300 acre-feet for 2004, and 56 acre-feet for 2006. Id. at 231.  

Conclusion 

As the Special Master and Wyoming noted, for an inter-
state water dispute, there was a remarkably small amount of 
water at issue in this case. Furthermore, the Special Master 
signaled that he was not likely to grant Montana injunctive 
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relief during the remedies phase of the case and thus install 
some kind of administrative scheme for the future. Id. at 229. 
Instead, the Special Master implied multiple times that perhaps 
the best solution in this case would be for the Compact Com-
mission to develop procedures for implementing article V(A) 
of the Compact. See, e.g., id. at 47–49. Now that Montana and 
Wyoming have some guidance from the Special Master and the 
Court regarding some of their historic disagreements, perhaps 
they will accept that invitation and shape a solution for the fu-
ture that does not involve lengthy and expensive litigation. 

 
 
KANSAS V. NEBRASKA 
(continued from page 1) 

language of recklessness to the mix as well: “[S]aid another 
way, Nebraska recklessly gambled with Kansas’s rights, con-
sciously disregarding a substantial probability that its actions 
would deprive Kansas of the water to which it was entitled.” Id. 
The Court rejected Nebraska’s arguments concerning the retro-
spective calculations necessary in Compact administration and 
its characterizations of its efforts at compliance. Id. at *8. The 
nature of Nebraska’s wrongdoing did not, however, rise to the 
level of a deliberate breach. Id. at *10. 

Disgorgement 

The character of Nebraska’s wrongdoing proved to be a 
point of contention concerning Kansas’s remedies. All of the 
Justices agreed that Nebraska should pay Kansas’s damages of 
$3.7 million. In addition, all agreed that injunctive relief was 
inappropriate, especially given Nebraska’s more recent efforts 
at compliance, as well as the availability of disgorgement as a 
remedy going forward “as the equities warrant.” Id. at *13. The 
propriety of disgorging part of Nebraska’s gain ($1.8 million, 
to be precise), however, drew a 6-3 split from the Court. 

To the majority of the Court, disgorgement was an appro-
priate remedy given Nebraska’s conduct because it “appropri-
ately reminds Nebraska of its legal obligations, deters future 
violations, and promotes the Compact’s successful administra-
tion.” Id. at *11. The main concern, of course, was that Ne-
braska’s gains were vastly larger than Kansas’s losses. Given 
those circumstances, it would be difficult for a damage award 
alone to deter future violations. A future breach and the subse-
quent payment could make more sense to Nebraska than actual-
ly sending the water to Kansas. 

To the dissenters, this point about efficient breach proved 
too much. That is, absent a deliberate breach, there would be no 
reason to suspect opportunism was afoot. Id. at *22 (Thomas, 
J., dissenting). Note, however, that it could be the case that 
Nebraska would use opportunism and the likelihood of a dam-
ages-only remedy to do what it had done in the past—make a 
somewhat half-hearted effort at compliance (or recklessly 
gamble, as the Court put it). 

More generally, the disgorgement dissenters—Justices 
Thomas, Scalia, and Alito—remained unconvinced of the 
Court’s equitable power to order disgorgement. Indeed, Justice 
Scalia was so unimpressed with the Court’s use of the Restate-
ment (Third) of Restitution and Unjust Enrichment § 39 that he 
authored a separate dissent, decrying the Restatement’s authors 
as revisionists, at least with regard to the section the Court 

used. Kansas v. Nebraska, 2015 WL 751358, at *18 (Scalia, J., 
dissenting). 

Reformation 

The disgorgement dissenters were joined by the Chief Jus-
tice for a dissent concerning reformation of the accounting pro-
cedures under the Compact and the 2002 settlement. See id. at 
*26 (Thomas, J., dissenting). Here, the Special Master and the 
Court were placed in the unenviable position of undertaking an 
understanding of groundwater modeling, water accounting, and 
Compact allocations in the Republican River Basin.  

Explaining all of this would take this Newsletter too far 
afield. The short version of the dispute is simply that the parties 
did not anticipate that the accounting procedures would charge 
Nebraska for as much water use as it did. And it is clear that 
the excess water use was not governed by the Compact at all 
(the water originated in another basin). Given this state of af-
fairs, the Court concluded that the Special Master’s solution 
(modifying the way in which the groundwater model was used 
in the accounting procedures) was an appropriate remedy. But 
the Court was somewhat reluctant: “In another case, with an-
other history, we might prefer to instruct the parties to figure 
out for themselves how to bring the Accounting Procedures 
into line with the Compact. But we doubt that further discus-
sion about this issue will prove productive.” Id. at *17 (citation 
omitted). 

The dissenters were unconvinced. Relying on general 
principles of contract law, they concluded that reformation 
would be available only upon mutual mistake geared at the 
written expression. Id. at *26 (Thomas, J., dissenting). In such 
cases, reformation would be available to reform the writing to 
the agreement. Id. (citing Restatement (Second) of Contracts 
§ 155). To the dissenters, there simply was no agreement as 
to this matter. Instead, it was “not a mistake in writing, but 
in thinking.” Id. at *27. For that, the dissenters concluded, 
reformation was not the remedy. Id. 

Conclusion 

In the end, the most interesting aspect of the disagreement 
between the Court and the dissenters (either on the subject of 
disgorgement or reformation) regarded the scope of the Court’s 
equitable power in compact-dispute cases. To the Court, this 
power was broad and encompassed the Special Master’s rec-
ommendations. To the dissenters, this power should be narrow-
er, in the nature of resolving a contract dispute. But, in the end, 
the Court’s broad notion of equitable compact dispute resolu-
tion remains, and it could have interesting impacts on dispute 
resolution going forward. 
 

 

FEDERAL WATER QUALITY 
(Adam DeVoe, Reporter, and 

Dietrich Hoefner, Guest Reporter) 
 

 
NINTH CIRCUIT FURTHER LIMITS THE CLEAN WATER ACT’S 

“PERMIT SHIELD” DEFENSE 

The Clean Water Act’s (CWA) “permit shield” provision, 
33 U.S.C. § 1342(k), was discussed in Vol. XLVII, No. 3 
(2014) of this Newsletter, which reported on the U.S. Court of 



 WATER LAW NEWSLETTER page 7 
 

Appeals for the Fourth Circuit’s rejection of a permit-shield 
defense in Southern Appalachian Mountain Stewards v. A & G 
Coal Corp., 758 F.3d 560 (4th Cir. 2014). That case made the 
defense contingent on an operator’s complete disclosure of 
discharges during the National Pollutant Discharge Elimination 
System (NPDES) permit application phase. The U.S. Court of 
Appeals for the Ninth Circuit has now issued a related decision 
in Alaska Community Action on Toxics v. Aurora Energy 
Services, LLC, 765 F.3d 1169 (9th Cir. 2014), which requires 
operators to be in full compliance with the terms of their permit 
to secure the defense. 

The permit-shield defense typically shields a permit holder 
from liability when the permit holder is in compliance with 
the permit: “Compliance with a permit issued pursuant to this 
section shall be deemed compliance, for purposes of [the en-
forcement and citizen-suit provisions of the CWA], with sec-
tions [relating to effluent and discharge criteria].” 33 U.S.C. 
§ 1342(k). In general, this defense protects permit holders from 
changes in U.S. Environmental Protection Agency (EPA) regu-
lations during the life of the permit. Alaska Cmty. Action, 765 
F.3d at 1171. 

In Alaska Community Action, the Ninth Circuit held that 
the operator of a coal landing facility in Seward, Alaska, vio-
lated the CWA when its conveyor system spilled coal into Res-
urrection Bay, despite the fact that the operator was covered 
under a general permit for stormwater discharges. In the deci-
sion below, the district court found that, because the operator 
complied with the express terms of the permit and adequately 
disclosed information about the facility, the residual discharges 
from the conveyor system were covered by the permit-shield 
defense in the CWA. See Alaska Cmty. Action on Toxics v. 
Aurora Energy Servs., 940 F. Supp. 2d 1005, 1015 (D. Alaska 
2013). The district court found that “the regulatory agencies not 
only knew about the discharges, but, in fact, actively regulated 
them under the existing Permit.” Id. at 1022. On appeal, the 
plaintiffs argued that the permit shield did not apply to these 
facts because the discharges in question were not specifically 
permitted by the general permit. 

The Ninth Circuit noted that the general permit required 
that the operator eliminate all non-stormwater discharges not 
authorized by an NPDES permit. Alaska Cmty. Action, 765 
F.3d at 1172. Because of this explicit permit language, the 
court reasoned, the operator was not covered by the permit-
shield defense because it was not in compliance with the gen-
eral permit. The court also noted that this analysis applied even 
though the permit in question was a general, and not individual, 
permit: “Here, the express terms of the General Permit prohibit 
defendants’ non-stormwater coal discharges, thus defendants 
would not be shielded from liability. As our outcome would be 
the same regardless of whether Piney Run’s analysis applies to 
general permits, we need not decide whether it does.” Id. at 
1174 (citing Piney Run Preservation Ass’n v. Cnty. Comm’rs of 
Carroll Cnty. Md., 268 F.3d 255 (4th Cir. 2001)). 

The Ninth Circuit’s decision, in effect, turned on the fact 
that the general permit prohibits all discharges that are not spe-
cifically allowed. Under this reasoning, the discharge of coal 
from the conveyor belts into Resurrection Bay was prohibited 
by the permit, thus rendering the operator out of compliance 
and ineligible for the permit shield defense. 

This case further limits the extent to which permit holders 
are protected under the permit shield provision of the CWA. 
Appalachian Mountain Stewards required complete disclosure 
of discharges during the permit application stage for protection 
under the permit shield provision. This case further narrows the 
defense by requiring strict adherence to the terms of a permit. 
Read together, the cases make clear that simply holding a per-
mit is insufficient to secure the defense—an operator must 
meet other obligations throughout the application and permit 
period in order to be protected. 

 
D.C. CIRCUIT UPHOLDS THE ENHANCED COORDINATION 

PROCESS UNDER THE CLEAN WATER ACT 

In National Mining Ass’n v. McCarthy, 758 F.3d 243 (D.C. 
Cir. 2014), the U.S. Court of Appeals for the D.C. Circuit re-
jected a challenge to the controversial Enhanced Coordination 
Process (ECP) used by the EPA and the U.S. Army Corps of 
Engineers (Corps) on certain mining-related permits issued 
under section 404 of the CWA, 33 U.S.C. § 1344. The decision 
also rejected a challenge to a final guidance document issued 
by the EPA in 2011 that recommended more stringent conduc-
tivity conditions for issuing NPDES permits under section 402 
of the CWA, 33 U.S.C. § 1342. 

The district court held that both the ECP and the final 
guidance document were unlawful under the CWA and the 
Surface Mining Control and Reclamation Act of 1977. Id. at 
253. The D.C. Circuit reversed on the substance of the first 
issue related to the ECP, and found that the second issue, the 
final guidance document, was not a reviewable agency action 
under the Administrative Procedure Act (APA). Id. 

The EPA and Corps originally implemented the ECP in 
2009 to speed up resolution of 108 outstanding section 404 
permit applications for coal mining. The process entails earlier 
and more frequent communication between the EPA and the 
Corps, which share jurisdiction over the issuance of section 404 
permits. Rather than wait for the end of the Corps’s considera-
tion of a permit application to exercise its oversight power un-
der section 404(c), the EPA, under the ECP, essentially begins 
exercising this power earlier in the process through informal 
communication with the Corps. 

The parties challenging the ECP alleged that because the 
CWA spells out specific circumstances where the EPA is to be 
involved with the section 404 process, “Congress silently in-
tended to restrict EPA’s involvement in the Corps’ permitting 
process outside of those four circumstances.” Id. at 249. The 
D.C. Circuit, however, disagreed, and held that the statute’s 
silence does not result in “an implicit ban on inter-agency con-
sultation and coordination,” especially because “this kind of 
inter-agency consultation and coordination is commonplace 
and often desirable.” Id. Similarly, the court rejected the argu-
ment that the ECP is a legislative rule that should have gone 
through the notice-and-comment rulemaking process. Id. at 
250. Because the ECP is clearly a procedural rule that does not 
affect the rights or interests of parties, the court held, it is not a 
legislative rule under INS v. Chadha, 462 U.S. 919 (1983). 
Nat’l Mining, 758 F.3d at 250 (citing 5 U.S.C. § 553(b)(3)(A)). 

The plaintiffs also challenged a final guidance memoran-
dum issued by the EPA that recommends more stringent condi-
tions for issuing section 402 NPDES permits. Specifically, 
the memo recommended that EPA staff consider conductivity 
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levels identified in scientific studies during the permitting pro-
cess for mining projects. The plaintiffs argued that the memo 
exceeds EPA’s authority under the CWA. Id. at 248. The court 
accepted the EPA’s defense, however, and held that because 
the memo does not purport to create legally binding obliga-
tions, it is not yet a reviewable agency action under the APA. 
While not reviewable at this point, the court noted, the memo 
may be challenged in the future if it is applied in a specific 
permit application. Id. at 253. 

This decision gives the EPA significant capability to con-
fer with the Corps early in the section 404 permit process. 
While the ECP at issue here was related to a number of specific 
coal-mining projects, it is possible we will see this practice 
extended to other section 404 permit processes. The preserva-
tion of the final guidance memorandum on conductivity may 
only be temporary, as the court implicitly invited parties to 
seek further review after the guidance has been applied to add 
conditions to or deny a particular permit. 

ARIZONA 
(Margaret R. Gallogly, Reporter)

 
 
RECENT PROGRESS ON ARIZONA INDIAN WATER RIGHTS 

SETTLEMENTS  

Tribal, federal, state, and private interests in Arizona have 
had great success in settling tribal water rights claims. Tribal 
lands account for a significant percentage of the total land area 
within the state, and resolution of these claims has been 
important to providing water security and reliability for all 
water users, including mining interests. This report provides an 
update on recent progress made to settle the water rights claims 
of the White Mountain Apache Tribe (WMAT) and the 
Hualapai Indian Tribe (Hualapai Tribe). 

White Mountain Apache Tribe 

In 2010, Congress approved the White Mountain Apache 
Tribe Water Rights Quantification Act of 2010 (WMAT Set-
tlement Act), as part of an overall settlement of a number of 
claims encompassed by the Claims Resolution Act of 2010, 
Pub. L. No. 111-291, 124 Stat. 3064. A previous report summa-
rized the WMAT Settlement Act, the WMAT Water Rights 
Quantification Agreement dated January 13, 2009, and the 
conditions that needed to be satisfied before the settlement 
would become final and enforceable. See Vol. XLIV, No. 1 
(2011) of this Newsletter. Once all of the implementation con-
ditions have been satisfied, the Secretary of the Interior will 
publish a statement to that effect in the Federal Register, and 
the date of that publication will be the enforceability date of the 
WMAT Settlement Act. If the Secretary does not publish the 
statement of findings by April 30, 2021, then the Act will be 
automatically repealed as of May 1, 2021. See WMAT Settle-
ment Act § 309(d). 

Since the last update, the settling parties have taken several 
important steps towards meeting the conditions for 
enforceability of the settlement under the WMAT Settlement 
Act. In 2012, the Arizona legislature appropriated $2 million 
towards funding the construction of a rural water system on 
the WMAT reservation. In addition, the parties executed an 

Amended and Restated WMAT Water Rights Quantification 
Agreement dated November 1, 2012 (WMAT Agreement), 
including the waivers and releases of claims by the WMAT and 
the United States as trustee for the WMAT, and the Central 
Arizona Project (CAP) water lease agreements attached as 
exhibits to the WMAT Agreement. Most recently, on 
December 18, 2014, the Maricopa County Superior Court 
Judge presiding over the Gila River and Little Colorado River 
(LCR) general stream adjudications issued a judgment and 
decree in each adjudication approving the WMAT Agreement 
and decreeing the water rights described in the settlement 
agreement to the WMAT and the United States as trustee for 
the WMAT. See Maricopa County Superior Court, “Arizona 
General Stream Adjudication Bulletin” (Sept.–Dec. 2014), 
http://www.superiorcourt.maricopa.gov/SuperiorCourt/General
StreamAdjudication/AdjudicationBulletin/index.asp. 

With the issuance of the judgments and decrees in the Gila 
River and LCR adjudications, the WMAT and other settling 
parties are now very close to completing all of the requirements 
for enforceability of the settlement. The remaining conditions 
to be satisfied include final reallocation of CAP water supplies 
to the WMAT in accordance with the WMAT Settlement Act 
and WMAT Agreement, completion of environmental compli-
ance, and issuance of a record of decision approving construc-
tion of the WMAT rural water system. 

Hualapai Indian Tribe 

On December 16, 2014, President Barack Obama signed 
into law the Bill Williams River Water Rights Settlement Act 
of 2014 (Hualapai Settlement Act), Pub. L. No. 113-223, 128 
Stat. 2096. The Hualapai Settlement Act approves two sepa-
rate, but related, water rights settlement agreements among the 
Hualapai Tribe, the United States as trustee for the Hualapai 
Tribe, its members and allottees, several U.S. Department of 
the Interior agencies, the Arizona Game and Fish Commission, 
and the only private party to the settlement, Freeport Minerals 
Corporation (Freeport). Id. § 2. In addition to a settlement of 
certain claims to water rights of the Hualapai Tribe in the Bill 
Williams River watershed, the legislation achieves other im-
portant purposes, including securing contributions from Free-
port to fund a water study and to enable the Hualapai Tribe’s 
acquisition of Colorado River water rights in order to advance a 
future settlement of its water claims. Id. 

With respect to the Hualapai Tribe’s water rights, the set-
tlement provides for a final settlement of certain claims to wa-
ter rights in the Bill Williams River watershed among the 
Tribe, the United States, and Freeport. In addition to the 
Hualapai Tribe’s main reservation, which is comprised of near-
ly one million acres in northwest Arizona along the Colorado 
River, the United States holds several smaller reservation and 
allotment parcels in trust for the Tribe or certain allottees near 
Wikieup, Arizona in the Bill Williams River watershed. The 
Tribe also owns lands and water rights in the Wikieup area. 
Freeport operates a copper and molybdenum mine in the region 
and uses water from the Wikieup area in support of its opera-
tions. Under the settlement, the Tribe and the United States, as 
trustee for the Tribe, its members, and the allottees, agreed not 
to object to Freeport’s water rights and uses in the Bill Wil-
liams River watershed for its mining operations. In return, 
Freeport agreed not to object to certain water rights and uses 
asserted by the Hualapai Tribe and the United States, to limit 
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expansion of certain water uses, to contribute $1 million to the 
Tribe for use in a study of water project alternatives, and to 
provide a contribution to an economic development fund for 
the Tribe. 

The Hualapai Settlement Act and related agreements place 
certain limits on the Hualapai Tribe’s use of the funds contrib-
uted to the economic development fund. The funds may only 
be used by the Tribe to facilitate settlement of its claims for 
rights to Colorado River water. Specifically, the Tribe may 
only use the funds to acquire Colorado River water rights or to 
otherwise facilitate the use of water on the main Hualapai Tribe 
reservation. Id. § 5(d)(1). In addition, the Hualapai Tribe may 
only use the Colorado River water rights it acquires off the 
main Hualapai Tribe reservation for irrigation of acquired ap-
purtenant land or for underground water storage purposes in 
accordance with federal and state law. Id. § 5(d)(2). 

In addition to the settlement of claims between the Huala-
pai Tribe and Freeport, the Hualapai Settlement Act and the 
agreements it approves provide for other important benefits for 
the Bill Williams River watershed. For example, the settlement 
provides for a partial settlement of water rights claims between 
Freeport and other parties to the settlement. Id. § 6. In addition, 
the settlement facilitates a donation of the Planet Ranch to the 
Arizona Game and Fish Department and a lease of that proper-
ty and certain water rights to the U.S. Bureau of Reclamation 
(Reclamation) for a 50-year period for the purposes of advanc-
ing the Lower Colorado River Multi-Species Conservation 
Program (LCR MSCP). Planet Ranch is a historic farming 
property with certificated water rights located along the Bill 
Williams River directly upstream of the Bill Williams River 
National Wildlife Refuge. 

Similar to the WMAT Settlement Act, the Hualapai Set-
tlement Act requires the Secretary of the Interior to publish in 
the Federal Register a statement of findings that certain condi-
tions have been satisfied before the settlement will become 
final and enforceable. Id. § 9. The deadline for the Secretary to 
publish this statement of findings is December 15, 2015, unless 
the Tribe, the Secretary, and Freeport agree to extend that dead-
line after providing reasonable notice to the State of Arizona. If 
the Secretary fails to meet the deadline to publish the statement 
of findings, the Hualapai Settlement Act provides that it is re-
pealed effective the later of December 31, 2015, or 14 days 
after the extended date agreed to by the Tribe, the Secretary, 
and Freeport. Id. 

Overall, the Hualapai Settlement Act is a great example of 
tribal, federal, state, and private interests coming together to 
achieve multiple goals in a single settlement. By working with 
Freeport to resolve water security concerns for its mining oper-
ations, tribal, federal, and state negotiators were able to secure 
important non-federal monetary contributions to resolve the 
Hualapai Tribe’s water rights claims in the Bill Williams River 
watershed and provide a stepping stone towards a final resolu-
tion of the Tribe’s claims to water rights for Colorado River 
water. In addition, federal and state negotiators were able to 
secure rights to an important environmental property that will 
help advance LCR MSCP goals and avoid interruption to water 
storage and delivery operations on the Colorado River. 

 
 
 

 

CALIFORNIA 
(Ronald B. Robie, Reporter) 

 
 
NINTH CIRCUIT AGAIN UPHOLDS ENDANGERED SPECIES ACT 

WATER PROJECT RESTRICTIONS 

In San Luis & Delta-Mendota Water Authority v. Locke, 
Nos. 12-15144 et al., 2014 WL 7240003 (9th Cir. Dec. 22, 
2014), the U.S. Court of Appeals for the Ninth Circuit upheld a 
2009 Biological Opinion (BiOp) by the National Marine Fish-
eries Service (Service) for the protection of salmon in the Sac-
ramento-San Joaquin Delta (Delta). The effect of the 
unanimous decision is to keep in place limits on pumping from 
the Delta by the State Water Project (SWP) and the federal 
Central Valley Project (CVP). 

The district court had invalidated the BiOp after receiving 
a large number of extra-record declarations. See id. at *8. The 
appellate court held the district court did not give the Service 
the substantial deference it was due, and upheld the BiOp in its 
entirety as not being arbitrary and capricious. The court held 
that in substituting the analysis in the extra-record declarations 
for the declarations in the administrative record, the district 
court went beyond the exceptions for admission of additional 
evidence in Lands Council v. Powell, 395 F.3d 1019 (9th Cir. 
2004). San Luis, 2014 WL 7240003, at *10. The court found 
that the Service “used the best scientific data available, even if 
that science was not always perfect.” Id. at *13. 

This was the second case in 2014 in which the Ninth Cir-
cuit upheld a BiOp involving the Delta. Protections for the del-
ta smelt were the subject of San Luis & Delta-Mendota Water 
Authority v. Jewell, 747 F.3d 581 (9th Cir. 2014), cert. denied. 
See Vol. XLVII, No. 2 (2014) of this Newsletter. The trial court 
opinion in that case also included extensive extra-record evi-
dence. 

Large areas of California are served by the CVP and the 
SWP, and water districts serving those areas (such as the 
Westlands Water District and the Metropolitan Water District 
of Southern California), as well as the State, opposed the BiOp 
and participated in the litigation. Environmental groups sup-
ported the BiOp and participated on the side of the federal gov-
ernment. 
 
CALIFORNIA VOTERS PASS $7.5 BILLION WATER BOND ACT 

On November 4, 2014, a $7.5 billion water bond act was 
approved by the voters of California. See Water Quality, Sup-
ply, and Infrastructure Improvement Act of 2014, Cal. Water 
Code §§ 79700–79798. The bond funds are hoped to leverage 
additional local and regional funds for substantially greater 
investment in water projects and programs. See Ass’n of Cal. 
Water Agencies, “Facts about Proposition 1” (Nov. 2014). 

Strongly supported by Governor Edmund G. Brown, Jr., 
the largest single component of the bond—$2.7 billion—is for 
water storage projects connected to the Bay-Delta watershed. 
Although specific projects are not designated, it is expected 
that two surface storage projects will be proposed, as well as 
groundwater storage projects. The next largest category is 
$1.89 billion for habitat and watershed programs, including 
state flood management, which is earmarked for $395 million 
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of this amount. Groundwater protection and cleanup programs 
are eligible for $900 million funding, including funds to 
develop “groundwater sustainability plans” under the new 
groundwater law enacted by the legislature in 2014. See Vol. 
XLVII, No. 3 (2014) of this Newsletter. Additionally, $810 
million is designated for water conservation, stormwater 
capture, and other programs that increase local and regional 
water supplies. This includes $510 million allocated to specific 
regions of the state. Water recycling and salt removal projects 
are eligible to receive $725 million. Safe drinking water and 
clean water programs, particularly for disadvantaged 
communities, are eligible for $520 million in funding. 

 

COLORADO 
(William A. Paddock, Reporter) 

 
 
APPLICATION OF ISSUE PRECLUSION TO A SUCCESSIVE 

CHANGE OF A WATER RIGHT 

Wolfe v. Sedalia Water & Sanitation District, 2015 CO 8, 
involves a successive change of use of a portion of the Stephen 
Sump No. 1/Ball Ditch water right (Water Right). The Ball 
Ditch water right was originally decreed for 3 cubic feet per 
second (cfs) from West Plum Creek for irrigation use, with a 
priority date of April 19, 1872. In 1976 the Stephen Sump No. 
1 was decreed “as an alternate point of diversion for 0.4286 cfs 
of the 3 cfs Ball Ditch water right.” Id. ¶ 4. Thereafter, Owens 
Brothers Concrete Company (Owens Concrete) acquired 27.1% 
of the Water Right and filed an application in Case No. 
83CW364 to change the use of the Water Right from irrigation 
use to use in an augmentation plan to replace out-of-priority 
stream depletions from a tributary well intended to supply a 
concrete plant. Id. ¶ 5. 

A 1986 decree in Case No. 83CW364 (1986 Decree) quan-
tified the historical beneficial consumptive use for the Water 
Right as 13 acre-feet annually based on the historical irrigation 
of 8.1 acres. That decree also approved a change in use of the 
Water Right to allow it to be used in Owens Concrete’s aug-
mentation plan. Id. The state and division engineers (collective-
ly, Engineers) were parties to this case and consented to the 
entry of a stipulated decree. No party appealed and the stipulat-
ed decree became a final judgment. Thereafter, Owens Con-
crete did not use the changed Water Right for augmentation 
purposes because a pump test showed that the well, the out-of-
priority depletions from which were to be augmented with the 
13 acre-feet, would not produce sufficient groundwater for 
Owens Concrete’s needs. As a consequence, Owens Concrete 
left its 13 acre-feet of historical consumptive use in the stream 
for 24 years and never claimed credit for it under its augmenta-
tion plan. Id. ¶ 6. 

To supplement its water supply, in 2008 the Sedalia Water 
and Sanitation District (Sedalia) purchased the Water Right. In 
2010 Sedalia filed an application to change the Water Right for 
use under its augmentation plan. Id. ¶ 7. The Engineers filed a 
statement of opposition to Sedalia’s application. Sedalia and 
the Engineers settled all issues in Sedalia’s application except 
one: whether the water court should re-quantify the annual his-
torical consumptive use of 13 acre-feet of water quantified in 
the 1986 Decree. Id. ¶ 8. The parties filed cross-motions for 

summary judgment. Sedalia argued that the doctrine of issue 
preclusion barred reexamination of the historical consumptive 
use of the Water Right. The Engineers asserted that the amount 
of historical consumptive use of a water right determined in a 
change decree must be re-quantified each time another change 
is sought and, therefore, the Water Right must be re-quantified 
(and reduced) in determining the historical consumptive use of 
the Water Right to take into account the 24 years of nonuse 
after the 1986 Decree. See id. ¶ 30. 

The water court ruled that the Engineers could not re-
litigate the historical consumptive use of the Water Right as 
determined in the 1986 Decree, and that the quantity of histori-
cal consumptive use remained available for use in Sedalia’s 
augmentation plan. Id. ¶ 29. The water court reasoned that to 
hold otherwise would be a de facto finding of abandonment of 
part of the Water Right without affording Sedalia an opportuni-
ty to rebut the presumption of abandonment that arises from a 
lengthy period of nonuse. Id. Conversely, the water court held 
that the Engineers could raise the issue of abandonment at trial. 
The Engineers advised the water court that they would not as-
sert that Sedalia had abandoned its interest in the Water Right. 
In response, Sedalia filed a motion for entry of its proposed 
decree, and after denying the Engineers’ motion for reconsider-
ation, the water court entered the proposed decree. Id. ¶ 9. The 
appeal followed. 

The Colorado Supreme Court began its analysis with a dis-
cussion of the elements of claim preclusion and issue preclu-
sion and the importance of those doctrines as “a cornerstone of 
stability and reliability of Colorado water rights.” Id. ¶ 14. It 
recited the familiar law that issue preclusion bars the same par-
ties or those in privity with a party from re-litigating an issue 
on which a court has previously entered a final decision. Id. 
¶ 16. It described the four criteria that must be met for issue 
preclusion to apply as: 

(1) the issue is identical to an issue actually litigated 
and necessarily adjudicated in the prior action; (2) the 
party against whom estoppel is sought was either a 
party to the prior action or in privity with a previous 
party; (3) a final judgment was entered on the merits 
in the prior proceeding; and (4) the party against 
whom estoppel is sought had a full and fair opportuni-
ty to litigate the issues in the prior proceeding. 

Id. 

The court then discussed the function of and standards for 
quantification of historical consumptive use in change proceed-
ings and observed that “[d]ue to the ‘unique nature of water 
law, the litigation . . . raises complex problems [in the applica-
tion] of claim and issue preclusion.’” Id. ¶ 23 (quoting Farmers 
High Line Canal & Reservoir Co. v. City of Golden, 975 P.2d 
189, 198 (Colo. 1999)). It stated that because of these complex 
problems, “a water court must tailor the traditional analytical 
framework employed to determine whether a previous action 
operates as a bar to a current claim . . . .” Id. By way of expla-
nation, the court stated that “[t]ension exists between the man-
date requiring courts to give preclusive effect to purportedly 
final decrees entered in previous actions and the need to leave 
the courthouse door open to petitioners who allege new injury 
as a result of another’s enlarged use.” Id. (quoting Farmers 
High Line, 975 P.2d at 198). In Farmers High Line, the court 
held that while claim preclusion would bar a challenge to the 
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original decree, it “would not bar a water court ‘from consider-
ing new claims of injury based on allegations of changed cir-
cumstances.’” Id. (emphasis added) (quoting Farmers High 
Line, 975 P.2d at 203). 

The court, after describing the general framework and pur-
pose of augmentation plans, then turned to the water court’s 
ruling that issue preclusion prevented the Engineers from seek-
ing a re-quantification of the Water Right in Sedalia’s augmen-
tation plan. The court agreed that the rules of issue preclusion 
were relevant to the historical consumptive use quantification 
of the Water Right in the 1986 Decree, and that the Engineers 
could not re-litigate that quantification in this case. Id. ¶ 29. 
However, the court held that issue preclusion did not bar an 
inquiry into whether the post-decree nonuse of the Water Right 
that occurred after entry of the 1986 Decree was unjustified and 
warranted re-quantification of the historical consumptive use. 
Id. The court explained that the requirements of issue pre-
clusion were not met because the issue of post-decree nonuse 
was not identical to an issue actually considered in the original 
change case, could not have been litigated in 1986, and there-
fore could not be precluded in the current proceeding. Id. Ra-
ther, it held that post-decree changes in circumstances, such as 
an extended period of “unjustified nonuse,” allow the water 
court to inquire whether the period used to quantify the histori-
cal use of the underlying water right should be reconsidered. 

The court’s rationale appears to be largely based on its de-
cision in Williams v. Midway Ranches Property Owners Ass’n, 
938 P.2d 515 (Colo. 1997). Midway Ranches involved a change 
in shares of a mutual ditch company. In that case a change of 
previously unchanged shares was challenged on the grounds 
that it would constitute an enlarged use of water. There the 
court applied the doctrine of claim preclusion to prevent re-
litigation of the prior determination of the per share historical 
consumptive use for the water rights of the ditch company. In 
Midway Ranches the court explained that claim preclusion did 
not bar the water court from addressing circumstances that may 
have changed subsequent to the previous adjudication. Id. at 
525. This “changed circumstances” exception to claim preclu-
sion was applied to the question of issue preclusion in this case. 
See Sedalia, 2015 CO 8, ¶ 34. The result is that the water court 
is now required to determine whether the prolonged nonuse by 
Owens Concrete was a changed circumstance that could require 
re-quantification of the historical consumptive use. The court 
explained that it “reach[ed] this conclusion because the record 
contain[ed] no factual findings or rulings on the issue of 
whether Owens Concrete’s alleged nonuse of the water right 
was justified.” Id. 

Finally, the court pointed out that Colorado law (1) 
excuses periods of nonuse for certain reasons; and (2) does not 
rigidly require that for every year a water right owner does not 
use a water right, the nonuse must be counted against its 
historical consumptive use. Id. ¶¶ 38, 39. Rather, it stated that 
the water court has discretion to select a representative period 
of time of exercise of the water right when calculating the 
amount of historical consumptive use available in a change of 
water rights. Id. ¶ 39. 

The court’s decision is problematic for practitioners, and 
probably a source of joy for law school professors, who will 
undoubtedly use it to torment and perplex law students. It is 
problematic for practitioners because it does not provide an 

analytic framework or standards for applying the changed cir-
cumstances exception to the doctrine of issue preclusion. The 
changed circumstances exception in Farmers Highline ad-
dressed an allegation of post-decree enlarged use of a changed 
water right that was causing injury to other water rights. The 
changed circumstances in Midway Ranches allows a party to 
assert that application of the historical consumptive use deter-
mined in a prior change of shares in a mutual ditch company 
would result in injury in a new change proceeding involving 
shares not previously changed. In both of these cases the 
changed circumstances inquiry was directed to preventing inju-
ry to water rights. Here, however, the court stated that junior 
water rights have no right to continue to enjoy the “gratuity” 
they received from Owens Concrete’s nonuse of the Water 
Right; in other words, they would not be injured by the exercise 
of the Water Right for its decreed use. Id. ¶ 34. Thus, if unjus-
tified nonuse is a changed circumstance that justifies re-
quantification of the historical consumptive use of a water 
right (presumably reducing the historical consumptive use), 
then the basis for such a reduction would appear to be aban-
donment, not injury. Readers will have to stay tuned because 
this will certainly be an issue that the court will have to address 
in the future. 

Editor’s Note: The reporter’s firm filed an amicus brief in 
the Sedalia case. 
 
DETERMINATION OF THE LAWFUL HISTORICAL USE OF A 

WATER RIGHT 

The Widefield Water and Sanitation District and the City 
of Fountain (collectively, Widefield) are located in El Paso 
County, Colorado, just south of Colorado Springs, Colorado. 
The appeal in Widefield Water & Sanitation District v. Witte, 
2014 CO 81, 340 P.3d 1118, involves an application to change 
senior surface water rights historically used on the H20 Ranch 
to Widefield. In particular, Widefield sought to change portions 
of the water rights decreed to the Bell Ditches Nos. 1, 2, and 3 
(Bell Ditches), which were originally adjudicated in 1896 by 
the decree of the Fremont County District Court (1896 Decree). 
That decree specifically described the lands that the Bell Ditch-
es were appropriated to irrigate, 350 acres of which were locat-
ed on the H20 Ranch. In 1977 these same water rights were 
changed for use in a plan for augmentation to supply water to a 
planned ski resort (1977 Decree). The 1977 Decree condition-
ally approved the change of water rights, but required that spe-
cific conditions be satisfied before the decree would become 
effective. The 1977 Decree determined that the Bell Ditches 
had historically irrigated 462 acres on the H20 Ranch, some 
112 acres more than the acreage identified in the 1896 Decree. 
Id. ¶ 4. 

The proposed ski resort never came to fruition, and as a 
consequence the developer sold its interest in the H20 Ranch 
and the Bell Ditches. In 1995 Mountain Cliffe, the then owner 
of the H20 Ranch and the Bell Ditches, filed a new change of 
water rights application in which it sought “to return the [Bell 
Ditches] to irrigation use on ‘the lands they were historically 
used to irrigate’ prior to the 1977 Decree.” Id. ¶ 5. In 1996 the 
water court granted Mountain Cliffe’s application, vacating the 
1977 Decree after finding that it had not become effective be-
cause a number of the requirements in it had not been satisfied 
(1996 Decree). Id. The 1996 Decree also stated that the water 
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rights for the Bell Ditches were changed so that they may be 
used only for purposes of irrigation on the lands upon which 
water diverted in their exercise was historically used prior to 
the entry of the 1977 Decree. Id. 

Widefield acquired the Bell Ditches in 2007, and in 2008 
filed the change of water application that was the subject of this 
appeal. Widefield conducted an analysis of the historical con-
sumptive use (HCU) of the water rights in order to quantify the 
amount of water that it could change without causing injury to 
other water rights. Widefield quantified the HCU from irriga-
tion of the 462 acres on the H20 Ranch that were found to be 
irrigated by the 1977 Decree, rather than the 350 acres that 
were identified in the 1896 Decree. The state and division en-
gineers (collectively, Engineers) filed a motion for determina-
tion of law, asserting that Widefield’s HCU analysis must be 
based on the 350 acres identified in the 1896 Decree, rather 
than the 462 acres claimed by Widefield. Id. ¶ 6. The water 
court agreed with the Engineers, ruling that the 1996 Decree 
intended to vacate the 1977 Decree and restore the Bell Ditches 
to their use as originally decreed. The water court also ruled 
that the 1996 Decree made no new HCU findings, and there-
fore implicitly limited the water rights to their original decreed 
uses. Accordingly, the water court determined that Widefield’s 
HCU analysis must be based on the lands decreed to be irrigat-
ed by each of the Bell Ditches by the 1896 Decree. Id. ¶ 7. The 
water court certified the ruling as final judgment for purposes 
of appeal. 

On appeal, Widefield first argued that principles of issue 
preclusion barred the water court from reexamining determina-
tions made in the 1977 Decree and the 1996 Decree regarding 
the acreage irrigated, and resulting HCU, of the changed water 
rights. Id. ¶ 10. As in Wolfe v. Sedalia, above, the Colorado 
Supreme Court rejected the claim preclusion argument, reason-
ing that (1) the 1977 Decree never went into effect because its 
owner failed to satisfy the requirements or conditions precedent 
to its effectiveness; and (2) the purpose of the 1996 Decree was 
simply to vacate the 1977 Decree and confirm Mountain 
Cliffe’s ownership of the water rights. Id. ¶¶ 12–14. The court 
explained that issue preclusion only applies where “the issue 
sought to be precluded is identical to an issue actually and nec-
essarily determined in a prior proceeding.” Id. ¶ 11 (quoting 
Burlington Ditch Reservoir & Land Co. v. Metro Wastewater 
Reclamation Dist., 256 P.3d 645, 668 (Colo. 2011) (en banc)). 
The court held that the issue of the HCU of the water rights 
was not actually and necessarily determined in any prior pro-
ceeding, because the 1977 Decree never took effect, and there-
fore issue preclusion could not apply. Id. ¶ 12. 

The court then turned to the question of whether Wide-
field’s change of water rights should be based upon the 462 
acres found to be actually irrigated in 1977 or the 350 acres 
described in the original 1896 adjudication of the water rights. 
The court restated the familiar law that “[t]he amount of water 
available for use under the changed right . . . is subject to a 
calculation of historical beneficial consumptive use lawfully 
made under the decreed prior appropriation.” Id. ¶ 20 (quoting 
Burlington Ditch, 256 P.3d at 662). Under this principle, the 
HCU analysis of a decreed right may only consider water ap-
plied to acreage authorized by the relevant decree, which, in 
turn, is the water lawfully used on the land for which the ap-
propriation was made. Id. ¶ 21. Thus, the court held that Wide-

field’s change of water rights could only be based upon the 
HCU of the Bell Ditches resulting from irrigation of the acre-
age described in the 1896 Decree. Id. ¶ 27. 

Editor’s Note: The reporter’s firm filed an amicus brief in 
the Widefield case. 
 
GRAYWATER—COMING SOON FROM A BATHTUB NEAR YOU 

(AN UPDATE ON GRAYWATER REUSE) 

In 2013 the Colorado General Assembly enacted legis-
lation authorizing the use of “graywater” and authorized Colo-
rado’s Water Quality Control Commission (Commission) to 
enact regulations to govern the use of graywater. See H.B. 
13-1044, 2103 Colo. Legis. Serv. ch. 228. The Act defined 
graywater as: 

that portion of wastewater that, before being treated 
or combined with other wastewater, is collected from 
fixtures within residential, commercial, or industrial 
buildings or institutional facilities for the purpose of 
being put to beneficial uses authorized by the commis-
sion in accordance with section 25-8-205(1)(g). 
Sources of graywater may include discharges from 
bathroom and laundry room sinks, bathtubs, showers, 
laundry machines, and other sources authorized by 
rule. 

Colo. Rev. Stat. § 25-8-103(8.3). The Act authorized the 
Commission to promulgate control regulations “[t]o describe 
requirements, prohibitions, and standards for the use of gray-
water for nondrinking purposes, to encourage the use of gray-
water, and to protect public health and water quality.” Id. 
§ 25-8-205(1)(g)(I). It limited the place of use of such systems 
to cities and counties that had adopted a resolution or ordinance 
allowing the use of graywater, and provided the government 
adopting the resolution or ordinance had exclusive authority for 
its enforcement. Id. § 25-8-205(1)(g)(II). It further limited the 
use of graywater “in accordance with the terms and conditions 
of the decrees, contracts, and well permits applicable to the use 
of the source water rights or source of water and any return 
flows therefrom,” and specified that “no use of graywater shall 
be allowed that would not be allowed under such decrees, con-
tracts, or permits if the graywater ordinance or resolution did 
not exist.” Id. § 25-8-205(1)(g)(III). 

The legislation also amended various well permit statutes 
to allow groundwater diverted by the wells to be used 
in graywater systems. See id. §§ 37-90-105, -90-107, -90-137,  
-92-602(1.5). It also amended the Water Rights Determination 
and Administration Act of 1969 to provide that water users 
supplied by a municipal provider may use graywater and install 
graywater treatment works if the use of graywater is limited 
to the confines of the operation that generates the graywater, 
is used for purposes that are permissible under the 
municipality’s or water district’s water rights, and is used in 
compliance with any control regulation adopted by the 
Commission. Id. § 37-92-102(7). 

The primary difficulty with graywater use in Colorado is 
that it constitutes a reuse of water that will typically reduce the 
quantity of water that returns to the stream system for use by 
others. A water right permits one use of water diverted and thus 
reuse of graywater appears to conflict with one of the principal 
tenets of Colorado water law that after a user has made its 
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decreed beneficial use of the water, the user must allow the 
unconsumed portion to return to the stream system. See, e.g., 
Water Supply & Storage Co. v. Curtis, 733 P.2d 680 (Colo. 
1987); Pulaski Irrigating Ditch Co. v. City of Trinidad, 203 P. 
681 (Colo. 1922). In Water Supply & Storage, the court held 
that as to tributary waters, an appropriator had no right to 
recapture and reuse the water after its first use unless it had 
expressly appropriated the right to do so when the water 
right was initiated. (The court in that case made clear the same 
rule did not apply to transmountain or imported water, 
which the importer has the right to recapture and reuse.) 
The majority of the tributary water rights in Colorado, 
however, do not carry any right to recapture and reuse the 
return flows. Thus, on its face the graywater statute would 
apply to a very limited category of water rights. See Colo. Rev. 
Stat. § 25-8-205(1)(g)(III). 

That is not quite how the State Engineer appears to view 
the situation. See Div. of Water Res., Colo. Dep’t of Nat. Res., 
“Administrative Position for Graywater Reuse” (Sept. 7, 2011). 
With respect to water users supplied by municipal water sup-
pliers, the State Engineer’s position is that 

the Division of Water Resources does not regulate the 
reuse of gray water within the municipal system. If 
water is reused or re-circulated as a part of residential, 
commercial, or industrial operations, and that reuse or 
recirculation takes place within the confines of that 
operation, that is, there is no reuse of water that leaves 
the site, there is no water rights conflict. This is based 
on the assumption that the water right allows Munici-
pal uses, or Residential, Commercial, and Industrial 
uses, and due to the fact that, if certain reuse or recir-
culation systems are used in a residential, commercial, 
or industrial operation, they are by definition Residen-
tial, Commercial, or Industrial uses.  

Id. at 2 (emphasis added). While this may savor of reasoning in 
a circle, in the State Engineer’s view if you are a residential, 
commercial, or industrial customer of a municipal water sup-
plier, and are resourceful enough to recapture and fully con-
sume all of the graywater on your property, that is a lawful use 
of the water for such purposes, even though the municipality 
may have no right to recapture and reuse such water. 

This rationale seems to be limited to graywater, because 
later in his position paper the State Engineer states: 

Gray water can be distinguished from warm-up 
water, or wasted potable water allowed to run down 
the drain before it reaches a desired temperature. 
Warm up water is not considered to be the same as 
gray water and instead should be regarded the same as 
first use water, subject to its restrictions. Warm-up 
water that has not been used for bathing or dishwash-
ing is generally free from bacteria and other pathogens 
if it is captured before it reaches the drain. Amounts of 
wasted warm-up water can be significant in homes 
where water heaters are located a considerable dis-
tance from showers or tubs and where no recirculation 
system is installed. Catching this water in a bucket and 
using it to water plants can contribute to home water 
conservation savings. 

Id. at 3. From this, the position of the State Engineer seems to 
be that if you have used the water once (that is, have added 
bacteria or pathogens) you may reuse it as graywater, but if you 
did not use it before you captured it you are limited to the tradi-
tional standard of only one use, except perhaps if you capture it 
in a bucket to water plants. 

It is true, meanwhile, that Colorado law is not utterly clear 
on the question of recapture and reuse of water as demonstrated 
by the law of “wastewater.” Under Colorado law, wastewater is 
typically thought of as water that runs off the lower end of an 
irrigated field. While a down-gradient user can appropriate and 
use the wastewater, he cannot compel the up-gradient irrigator 
to continue providing it. See, e.g., City of Boulder v. Boulder & 
Left Hand Ditch Co., 557 P.2d 1182 (Colo. 1977). Instead, so 
long as he was acting in good faith, the up-gradient water user 
could construct facilities on his property to recapture and reuse 
that water or change the place where it flows off the property, 
all without regard to the down-gradient user. The same rule has 
been applied to the change in location of discharge of treated 
municipal effluent. See Metro Denver Sewage Disposal Dist. 
No. 1 v. Farmers Reservoir & Irrigation Co., 499 P.2d 1190 
(Colo. 1972). Thus, the State Engineer’s view that a municipal 
water user may recapture and reuse graywater on his own prop-
erty may be predicated on his understanding of the law of 
wastewater, but does not much help explain his view on 
“warm-up water.” 

All of this is now coming to the fore as the Commission 
has formed a stakeholder group to try to come up with a control 
regulation for graywater reuse. See Colo. Dep’t of Pub. Health 
& Env’t, “Graywater,”  https://www.colorado.gov/pacific/cdphe/ 
wq-graywater. Under the draft control regulation the indoor use 
of graywater is largely limited to flushing of toilets and the 
outdoor use of graywater appears largely limited to subsurface 
irrigation. And while Colo. Rev. Stat. § 25-8-205(1)(g)(III) 
requires that the graywater use be in compliance with the 
underlying water rights decrees, there does not seem to have 
been any study of whether the increased consumption of water 
within a graywater system results in a corresponding reduction 
in demand for water by the underlying water rights, or whether 
it simply allows those water rights to serve more customers and 
consume more water to the detriment of other water right 
owners. 

One of your reporter’s early mentors described the practice 
of water law as an exercise in pie-cutting. There is only one 
pie, and no matter how you slice it, the pie never gets any 
bigger; the slices just get rearranged. The pie in Colorado does 
not get bigger, because total consumption in the state is largely 
constrained by its obligations to downstream states under 
interstate compacts and equitable apportionment decrees. Thus, 
graywater reuse in Colorado is just another exercise in 
rearranging the slices of the pie, and we do not know who will 
end up getting a smaller slice. 
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GREAT LAKES REGION 
(Nicholas J. Schroeck, Reporter) 

 
 
MICHIGAN COURT OF APPEALS AFFIRMS GROUNDWATER 

DISCHARGE PERMIT FOR MINING OPERATION 

In National Wildlife Federation v. Department of Envi-
ronmental Quality, 856 N.W.2d 394 (Mich. Ct. App. 2014), 
the Michigan Court of Appeals affirmed a lower court ruling 
that the grant of a groundwater discharge permit to a mining 
company by the Michigan Department of Environmental Quali-
ty (MDEQ) was proper where the company’s activities did not 
involve “discharges” or were exempt under state administrative 
rules. 

In February 2006 Kennecott Eagle Minerals Company 
(Kennecott) “submitted applications to the [MDEQ] for a non-
ferrous metallic mineral mining permit and a groundwater dis-
charge permit.” Id. at 396. The MDEQ issued both permits to 
Kennecott in December 2007. The National Wildlife Federa-
tion (NWF) requested administrative hearings on both permits. 
NWF argued that the mine was in danger of collapse and that 
the mine’s activities would result in “excessive acid rock drain-
age, either of which would result in serious damage to the ar-
ea’s environment and natural resources, including the Salmon 
Trout River.” Id. at 397 (footnote omitted). The permits were 
affirmed at the administrative level, and NWF appealed to the 
circuit court. The circuit court also affirmed the permits, and 
NWF then appealed to the court of appeals. Id. 

Kennecott’s permit to discharge, under part 31 of the 
Michigan Natural Resources and Environmental Protection 
Act (Part 31), Mich. Comp. Laws §§ 324.3101–.3134, covers 
“storm water coming into contact with potentially polluting 
materials at the surface of the mine site, drainage water collect-
ed from the development rock storage area, and water pumped 
out of the mine to enable mining operations.” NWF, 856 
N.W.2d at 400–01. NWF asserted that “the Part 31 permitting 
process should have also covered Kennecott’s plans to recircu-
late utility water within the mine, to backfill the mine cavity in 
time by returning development rock to it, and to reflood the 
mine upon the completion of operations.” Id. at 401 (footnote 
omitted). 

The court adopted the opinion of the administrative law 
judge (ALJ) regarding Kennecott’s alleged unpermitted dis-
charges. Id. at 404. The ALJ had determined that the disputed 
mining activities were not discharges, or were exempt from 
permitting for other reasons: 

Concerning utility water, Mich. Admin. Code, R. 
323.2201(i) defines “discharge” as “any direct or indi-
rect discharge . . . into the groundwater or on the 
ground” of waste, waste effluent, wastewater, pollu-
tant, cooling water, or a combination of those 
things. . . . “[D]ischarge” means “a flowing or issuing 
out.” . . . [Since Kennecott’s] “utility water is cycled 
through the mining operation in closed-loop fashion,” 
and since “[t]here is no discharge of utility water,” 
there is no need for a discharge permit. 

Id. at 403 (internal quotation marks omitted) (third alteration in 
original). 

The court further held that the processes of backfilling and 
reflooding the mine were exempt from the permit pursuant to 
Michigan’s administrative rules where Kennecott’s activities 
either were authorized under a different permitting program, 
were “inert” as defined by the administrative rules, or were not 
“injurious,” as determined by MDEQ. Id. (citing Mich. Admin. 
Code r. 323.2210(w), (x), (y)). 
 

IDAHO 
(Linda B. Jones, Reporter) 

 
 
IDAHO IS MOVING TOWARD NPDES PRIMACY 

Vol. XLVII, No. 3 (2014) of this Newsletter reported on 
the completion of the Snake River Basin Adjudication in Idaho. 
Completing that process, which took 27 years, was a major 
milestone in Idaho water law. This report focuses on another 
lengthy process concerning Idaho’s waters—Idaho’s quest for 
primacy over the National Pollutant Discharge Elimination 
System (NPDES) program under section 402 of the Clean Wa-
ter Act (CWA), 33 U.S.C. § 1342. The question of whether the 
State should apply for primacy has been a topic of discussion 
and study for well over 15 years. The 2014 Idaho legislature 
finally put wheels on this train, and now we can see a light, 
albeit distant, at the end of the tunnel.  

Idaho is one of only four states that have not assumed pri-
macy for the NPDES program. The NPDES program is the 
wastewater discharge permitting program added to the CWA in 
1972, with the goal of eliminating the discharge of pollutants 
into surface water. Under the program, all “point sources” dis-
charging “pollutants” into “waters of the United States” are 
required to obtain permits that limit what can be discharged, 
ensuring that the discharge does not harm water quality or pub-
lic health. Id. While the general parameters of the NPDES pro-
gram sound logical, the details of what is a point source, a 
pollutant, and a water of the United States quickly become 
complex. Point sources generally include discrete conveyances 
such as pipes, ditches, channels, and tunnels, but also include 
vessels and other floating craft, and concentrated animal feed-
ing operations. The term “pollutant” is defined broadly and 
includes any type of industrial, municipal, and agricultural 
waste, even heat and turbidity (particles in water). The term 
“waters of the United States” is interpreted broadly to include 
nearly all surface waters, with the scope of its reach having 
been litigated as long as the NPDES program has been in exist-
ence. The U.S. Environmental Protection Agency (EPA), Re-
gion 10 administers this program and issues NPDES permits in 
Idaho, with the Idaho Department of Environmental Quality 
(IDEQ) being responsible for certifying that all permits meet 
Idaho’s water quality standards and for performing inspections 
of permitted facilities. Stakeholders in Idaho have been con-
templating assuming primacy since at least the 1990s. Now, 
after years of studying and evaluating the pros and cons, Idaho 
is moving forward. 

The History—Study, Analyses, and Reporting 

In June 2000, IDEQ formalized dialog that had been ongo-
ing for some time about whether the State should seek primacy 
for the NPDES permit program by appointing a steering com-
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mittee to evaluate the issue with interested parties. The steering 
committee evaluation was the second phase (following the ini-
tial background studies) in a phased process, with subsequent 
phases identified to develop the capacity of IDEQ to run the 
program, outline funding strategies, draft rules, and prepare 
final authorizing legislation. In its decision analysis report from 
2001, the steering committee focused on the scope, estimated 
cost and requirements, as well as the advantages, disad-
vantages, and uncertainties of assuming the program, and rec-
ommended that IDEQ proceed to Phase 3, interaction with the 
state legislature to secure resources to continue the process. See 
IDEQ, “Decision Analysis Report 1—National Pollutant Dis-
charge Elimination System Program Review,” at 2 (Jan. 2001). 
In 2002, IDEQ issued its second decision analysis report, 
which dug deeper into the costs, benefits, and fee structure 
for the program. See IDEQ, “Decision Analysis Report 2—
National Pollutant Discharge Elimination System Program Re-
view” (Nov. 2002). 

In 2005, House Bill 176 (codified at Idaho Code Ann. 
§§ 39-175A to -175C), formally authorized IDEQ to develop 
information and to evaluate the costs and benefits to the State 
of assuming primacy for the program. Following this authoriza-
tion, the steering committee issued a decision analysis report 
that revised and updated the State’s list of NPDES permittees, 
the estimated costs of the program, funding options, and the 
schedule for program implementation. See IDEQ, “Decision 
Analysis Report 3—National Pollutant Discharge Elimination 
System Program Review” (Dec. 2005). IDEQ continued to 
develop information and ponder the question for another seven 
years. While the proposal was largely supported by all stake-
holders and state leaders, costs and funding were critical and 
the economy was sagging during that period, and the process 
was all but tabled. Eventually, the State’s quest for primacy 
picked up steam again. In September 2012 IDEQ made a pitch 
to Idaho’s Natural Resources Interim Committee, outlining and 
updating the earlier studies and findings, the status, and the 
remaining steps, costs, and timing to achieve primacy. Funding 
to continue the process was presented as the critical step. 

Authorization to Move Toward Primacy—and Miles to Go 

Finally, in 2014, the Idaho legislature passed House Bill 
406 (amending Idaho Code Ann. §§ 39-108, -117, -175A, 
175C), which revised the Idaho Code to, among other things, 
direct IDEQ to seek authorization from EPA for a state-
operated NPDES permitting program. See Idaho Code Ann. 
§ 39-175C(1). With this, and some initial funding, the legis-
lature directed IDEQ to submit an application to EPA by 
September 1, 2016. Id. 

To meet this mandate, IDEQ is required to (1) develop a 
funding strategy (which IDEQ sees as a combination of state 
general funds, federal funds, and user fees to fund the estimated 
annual cost of $2.7 million); (2) demonstrate the capability of 
delivering the NPDES program (which will include hiring and 
training the anticipated 26 staff positions needed to run the 
program); (3) develop rules for the Idaho Pollutant Discharge 
Elimination System (IPDES) program (which must, in Idaho, 
be no more stringent than EPA’s rules and, to be approved for 
primacy, no less stringent than EPA’s rules); (4) prepare guid-
ance documents; (5) revise state statutes as needed to provide 
ample authority for permits, a hearing process, inspections, and 
enforcement; and (6) negotiate a memorandum of agreement 

with EPA. See IDEQ, “Idaho Pollutant Discharge Elimination 
System Program Development,” http://deq.idaho.gov/permitting/ 
water-quality-permitting/npdes/ipdes-program-development. 
aspx. Needless to say, momentum has picked up. 

IDEQ commenced a negotiated rulemaking process on De-
cember 2, 2014, with monthly meetings scheduled thereafter. 
See IDEQ, “Idaho Pollutant Discharge Elimination System 
Program: Docket No. 58-0125-1401—Negotiated Rulemak-
ing,”  http://deq.idaho.gov/laws,-rules,-etc/deq-rulemakings/ 
docket-no-58-0125-1401.aspx. The first meeting was informa-
tional, with no draft rules presented. IDEQ’s strategy and time-
line for completing the application by September 2016 was 
discussed and a path forward was established. The second ne-
gotiated rulemaking meeting was held January 23, 2015. The 
agenda included discussions of authorities, confidentiality of 
information, provisions of the federal program that could be 
incorporated by reference, definitions, and a program analysis. 
The target for completing the negotiated rulemaking is June 
2015, with the proposed rules to be presented to the Idaho 
Board of Environmental Quality in November 2015, following 
a public comment period. The final rules are scheduled to be 
presented to the state legislature in its 2016 session, in time to 
be approved and included in the September 2016 application to 
EPA. As IDEQ and stakeholders develop the rules, IDEQ is 
working to move forward with each of the other components of 
the application (see above), not the least of which is developing 
a permit fee proposal to generate some of the funds. A large 
and critical part of the 2016 legislature’s final approval will 
concern funding. 

It is anticipated that, if no material issues are identified and 
Idaho meets its goal of submitting the application by Septem-
ber 2016, Idaho’s quest for primacy over the NPDES program 
could be approved by EPA in 2018. IDEQ proposes to then 
phase implementation over six years, likely starting with mu-
nicipal permits. Also included will be individual industrial 
permits (for major and minor facilities), general permits, 
stormwater permits, and permits covering federal facilities, 
agricultural facilities, aquaculture facilities, and others. Cur-
rently, Idaho has 904 NPDES permits, which include 135 mu-
nicipal, 81 industrial, 94 aquaculture, 4 confined animal 
feeding operation/suction dredging, and 590 stormwater per-
mits. See News Release, C.L. “Butch” Otter, Governor of Ida-
ho, “Governor Hails Water Legislation Successes” (Mar. 7, 
2014). See also IDEQ, “Idaho Pollutant Discharge Elimination 
System Program Analysis,” at 5 (Jan. 2015),  http://deq.idaho. 
gov/media/1118571/58-0125-1401-ipdes-program-analysis.pdf. 
There is an extensive backlog of expired NPDES permits 
in Idaho. See EPA, “Permit Status Report for Non-Tribal In-
dividual Major Permits,” at 3 (Mar. 2013), http://www.epa.gov/ 
npdes/pubs/grade_2013.pdf. IDEQ will need to be prepared to 
pick up these permittees and others. 

So, after more than 15 years of study, another two years to 
apply, and an anticipated two years for EPA to approve, once 
the program is approved Idaho will join the ranks of states with 
primacy and will be able to start implementing the IPDES pro-
gram. This CWA program is the last major environmental pro-
gram over which Idaho has not taken primary responsibility 
from the federal government. Primacy will give IDEQ the op-
portunity, within the formal bounds of the federal program, to 
develop and implement a state program with a sensitivity to 
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local issues and impacts and a more comprehensive, holistic 
manner that looks at watersheds and both point sources and 
nonpoint sources. With local permitting, inspections, and en-
forcement, it is hoped that service to the regulated community 
will be more consistent and timely. While the light in the tunnel 
is still in the distance, we are moving toward it and this will be 
another long-time-coming milestone for Idaho. 
 

 

Peter Barton 

(Guest Reporter) 

 

IDAHO WATER QUALITY REGULATORY UPDATE 

There are a number of regulatory changes and processes 
underway in Idaho that will affect Idaho water quality law. 
Below is a brief summary of ongoing rulemaking proceedings 
and the proposed changes and processes. These rulemaking 
proceedings are being undertaken by the Idaho Department 
of Environmental Quality (IDEQ), and interested persons 
may join the discussions and provide comments. IDEQ’s web-
site provides a summary of the rulemakings, links to the pend-
ing rules and related materials, and the current status. See 
http://forums.idaho.gov/laws,-rules,-etc/deq-rulemakings.aspx. 

IDEQ Policy on Water Quality Mixing Zones (Docket No. 
58-0102-1401) 

IDEQ’s current mixing zone policy, found at Idaho Ad-
min. Code r. 58.01.02.060, was adopted in 1991 and contains 
language that is outdated and/or no longer relevant. The most 
recent negotiation meeting was July 10, 2014, and comments 
on the proposed revised rule ended on October 3, 2014. IDEQ 
presented the final proposal to IDEQ’s Board of Environmental 
Quality (Board) on November 19, 2014, and the proposal now 
goes before the 2015 Idaho legislature. If adopted, or if the 
legislature adjourns without acting on it, the proposed rule be-
comes final. 

Temporary Rule to Modify IDEQ’s Antidegradation 
Implementation Rule (Docket No. 58-0102-1301) 

Idaho has an antidegradation policy, though until 2011 it 
did not have a rule implementing that policy, both of which 
are required under the Clean Water Act. In 2011, Idaho passed 
an antidegradation implementation rule by modifying several 
Idaho regulations and related portions of several Idaho 
statutes. Later in 2011, EPA approved Idaho’s new anti-
degradation rule. In 2012, an environmental group brought suit 
in the U.S. District Court for the District of Idaho to challenge 
part of EPA’s approval. See Greater Yellowstone Coal. v. EPA, 
No. 4:12-cv-00060 (D. Idaho dismissed Sept. 3, 2013). In 
2013, after a remand by that court, EPA decided to disapprove 
“the water quality standards provision that exempts, from 
Tier II antidegradation review, those activities or discharges 
determined to be insignificant (de minimus exemption).” 
IDEQ, “Water Quality:  Docket No. 58-0102-1301—Temporary/ 
Pending  Rule,”  https://www.deq.idaho.gov/laws,-rules,-etc/deq- 
rulemakings/docket-no-58-0102-1301.aspx. IDEQ responded 
with a temporary rulemaking to address the gap in the 
antidegradation implementation rule created by EPA’s targeted 
disapproval. The temporary rule, modifying Idaho Admin. 
Code r. 59.01.02.052, has been adopted by the Board and was 

effective June 4, 2014. The rule will be reviewed by the 2015 
Idaho legislature and will become final upon approval or 
adjournment of the legislature without acting on it.  

Evaluation of Local and Regional Fish Consumption 
Information (Docket No. 58-0102-1201) 

This evaluation of fish consumption information is “to 
determine whether Idaho’s statewide criteria are protective 
of designated uses and, if the current criteria are not 
protective, to determine appropriate new criteria.” IDEQ, 
“Water Quality: Docket No. 58-0102-1201—Negotiated 
Rulemaking,” https://www.deq.idaho.gov/laws,-rules,-etc/deq-
rulemakings/docket-no-58-0102-1201.aspx. In 2012, EPA 
disapproved IDEQ’s 2006 submittal, which was based on 
EPA’s nationally recommended fish consumption rate of 17.5 
grams per day. EPA’s “disapproval affects 167 of Idaho’s 
revised human health criteria for 88 toxic pollutants.” Id. The 
most recent negotiation meeting was December 3, 2014, with 
additional meetings scheduled for March 12, 2015, April 21, 
2015, and June 18, 2015. “Upon conclusion of negotiations, 
[IDEQ] intends to publish a proposed rule for public 
comment.” Id. 

ESA BiOp Regarding Water Quality Standards for Toxics 

Another matter relevant to Idaho water quality standards is 
the release on May 7, 2014, of the National Marine Fisheries 
Service (NMFS) biological opinion (BiOp) and letters of con-
currence on the effects of approving the Idaho water quality 
standards for toxic substances. See NMFS, “Endangered Spe-
cies Act Section 7(a)(2) Biological Opinion and Magnuson-
Stevens Fishery Conservation and Management Act Essential 
Fish Habitat (EFH) Consultation” (May 7, 2014). The NMFS 
concludes that approving the Idaho water quality standards for 
toxic substances would likely jeopardize the existence of the 
Snake River spring/summer Chinook salmon, Snake River fall 
Chinook salmon, Snake River sockeye salmon, and Snake Riv-
er Basin steelhead, and result in the destruction or adverse 
modification of these species’ designated critical habitat. Id. 
 

MONTANA 
(Holly Jo Franz and Ada C. Montague, Reporters) 

 
 
DISPUTE OVER GROUNDWATER WELL CLARIFIES THE 

EFFECT OF POST-1973 AMENDMENTS TO WATER RIGHT 

CLAIMS 

In Nelson v. Brooks, 2014 MT 120, 375 Mont. 86, 329 
P.3d 558, the Montana Supreme Court considered an appeal of 
a Montana Water Court judge’s decision to overturn a water 
master’s findings on a disputed groundwater well. The supreme 
court reached the same conclusions as the water court judge, 
finding the clear error standard of review was properly applied 
to the water master’s findings of fact, and that the water court 
judge’s conclusions of law were also correct. 

In Nelson, a well was drilled and used by a mining opera-
tion in the 1950s on a mill site located on land owned by the 
Bureau of Land Management. Ownership of the well was sub-
sequently transferred to a neighboring rancher. The rancher 
filed a statement of claim for the well claiming a January 1, 
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1954, right to 100 gallons per minute (gpm) for stock use with-
in the mill site boundaries. Id. ¶ 12. 

Randall and Ila Mae Brooks purchased the ranch in 1990. 
They claim that at the time of purchase, the well was not used 
at the claimed mill site but rather was used to provide water to 
a barn on the ranch, for a bathroom and kitchen, and for stock 
use on the ranch. In 1993, the Brookses began using the well 
for domestic uses at another location where they eventually 
built a new home. Id. ¶ 13. The Brookses did not file an appli-
cation with the Montana Department of Natural Resources and 
Conservation (DNRC) for this change in use. Id. ¶ 14. 

In 2002, Ernest Nelson purchased the mill site and suc-
ceeded to two statements of claim for wells located on the mill 
site with priority dates of December 31, 1954. These claims 
were adjudicated in a separate water court proceeding, and Nel-
son was decreed two groundwater rights for a combined flow 
not to exceed 100 gpm. Id. ¶¶ 15, 16. 

The Brooks received a DNRC issue remark stating that the 
Brookses’ claim and Nelson’s groundwater claims “appeared to 
be duplicate claims for the same historic appropriation of water 
due to the similarity in priority dates and point of diversion. 
The remarks also stated that ‘ownership of [the] right may be 
questionable [because t]he place of use appears to be on federal 
land.’” Id. ¶ 17 (second alteration in original). Nelson filed an 
objection to the Brookses’ groundwater well claim. Prior to the 
hearing, the Brookses filed a motion seeking to amend the 
place of use to their current home, the priority date to 1953, the 
type of right from filed to use, and the flow rate to 10 gpm. 
Id. ¶ 18. 

At the hearing, Nelson argued he was the owner of the 
Brookses’ claimed well and had already been adjudicated the 
100 gpm associated with that well. Nelson also alleged that if 
the Brookses had any water right, it was an exempt groundwa-
ter right with a priority date of 2005, which he claimed was 
when they started using water at their new home. Id. ¶ 19. 

The water master ruled the groundwater claim belonged to 
the Brookses and granted their requested amendments to the 
place of use, the priority date, the type of right, and the flow 
rate. Id. ¶ 21. Nelson objected to the water master’s report. The 
water judge ruled there was no evidence to support the amend-
ed priority date and reverted the date back to January 1, 1954. 
Id. ¶ 22. The water judge also found there was no evidence 
supporting pre-1973 use at the Brookses’ new home. The judge 
noted that any changes to a water right made after July 1, 1973, 
must be approved by DNRC. Id. ¶ 23. The judge rejected all of 
Nelson’s other objections and ruled the water master’s decision 
to amend the type of right was harmless error since Mont. Code 
Ann. § 85-2-234(6) does not require a water court decree to 
distinguish the type of right. 2014 MT 120, ¶ 24. 

The Brookses also objected to the water master’s report 
and requested that domestic use be added as a purpose of the 
right. The water judge accepted this argument based on evi-
dence of pre-1973 domestic use. Id. ¶ 25. 

Nelson appealed to the supreme court, arguing it was not 
harmless error to amend the type of right; the statement of 
claim was repudiated by the Brookses’ attempt to amend it, and 
thus they were not entitled to the prima facie proof statute; 
there was no evidence of domestic use; and Nelson was the 
owner of the well by virtue of the rights granted to him in the 

earlier adjudication. Id. ¶ 26. After reiterating the standard of 
review that applies when a water judge overturns a water mas-
ter, the supreme court considered Nelson’s arguments. 

The court first disposed of Nelson’s argument that he had a 
previously adjudicated right to the Brookses’ claimed well. The 
court noted that rather than raising this contention as an issue, 
Nelson presented it as a given fact. Nelson characterized the 
issue as whether the water court appropriately granted the 
Brookses a senior claim to a previously adjudicated well. The 
water court, however, held that Nelson’s claims as adjudicated 
in the prior case were not for the same well as that claimed by 
the Brookses. Since no argument was presented on why the 
water court was incorrect in finding the three wells were not 
the same, the supreme court found no reason to reverse the 
water court’s finding. Id. ¶ 31. 

Nelson also argued that by filing the motion to amend, the 
Brookses repudiated the original statement of claim, resulting 
in the burden of proof shifting to them. The supreme court 
found that Nelson failed to present argument on why the filing 
of a motion to amend was a repudiation of the original claim, 
and noted that “[n]othing in the record indicates [the Brookses] 
abandoned use of the claim, transferred the claim, or in any 
other respect repudiated their right to the claim.” Id. ¶ 33. 

The court went on to explain that a motion to amend “is 
judged against the original claim to determine if sufficient evi-
dence supports the requested amendment.” Id. ¶ 34. Citing a 
prior decision, the court stated that even in the face of an 
amendment “the originally filed [statement of] claim [is] con-
sidered prima facie proof of its contents, and the claimants had 
the burden to prove the requested amendment . . . by a prepon-
derance of the evidence.” Id. ¶ 34 (citing Weinheimer Ranch, 
Inc. v. Pospisil, 2013 MT 87, ¶ 28, 369 Mont. 419, 299 P.3d 
327). So, for instance, since the Brookses could not prove the 
requested amended priority date, the originally claimed priority 
date remained in effect. Since a motion to amend is not treated 
as a repudiation of the original claim, Nelson must also prove 
his objections by a preponderance of the evidence to overcome 
the prima facie proof of the statement of claim. 

Regarding Nelson’s claim that the water court erred by 
amending the type of right from filed to use, the supreme court 
began its analysis by observing that the Water Court Claim 
Examination Rules regarding the type of water right “are only 
applicable to the DNRC when examining claimed rights prior 
to issuance of a decree.” Id. ¶ 40. The Water Right Adjudica-
tion Rules contain no similar provisions that require a water 
master or water judge to consider the appropriate type of right 
during adjudication. Id. Mont. Code Ann. § 85-2-234(6) also 
does not require a final decree to identify the type of right. 
Since the failure to accurately reflect the type of right would 
not substantively change Nelson’s position with respect to the 
well or otherwise impact his other water rights, the supreme 
court agreed that it was harmless error. 2014 MT 120, ¶ 40. 

In considering whether the purpose of the Brookses’ water 
right should include domestic use, the supreme court noted that 
“[t]hough the Brooks did not originally claim domestic use 
through an objection to their own claim prior to hearing, the 
transcript reveale[d] that domestic use was discussed through-
out by all parties.” Id. ¶ 44. The court found that Nelson’s own 
briefing and testimony at hearing supported domestic use oc-
curring prior to 1973. From that evidence, the supreme court 
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could not conclude that the water judge’s findings regarding 
domestic use were clearly erroneous. Id. ¶ 45. 

Nelson also argued that his mining company owned the 
mining claim where the Brookses’ well is located and therefore 
it could be inferred that the mining company was also the own-
er of the well. Id. ¶ 47. The court ruled that a water right is a 
usufructuary right to make use of the water, and “the ownership 
of land where water has its source does not necessarily give 
exclusive right to such waters so as to prevent others from ac-
quiring rights therein.” Id. ¶ 48 (quoting Woodward v. Perkins, 
147 P.2d 1016, 1019 (Mont. 1944)). As a result, Nelson’s claim 
of ownership of the mining claim was not dispositive of the 
ownership of the water right to use the well. Id. 
 
APPEAL OF WATER COURT RULING CLARIFIES 

EVIDENTIARY STANDARDS FOR OBJECTORS IN WATER 

RIGHT CLAIMS ADJUDICATION 

In Marks v. 71 Ranch, LP, 2014 MT 250, 376 Mont. 340, 
334 P.3d 373, the Montana Supreme Court considered an ap-
peal of a Montana Water Court judge’s decision to overturn a 
water master’s findings on a claimant’s points of diversion and 
places of use for several senior water rights. The Montana Su-
preme Court’s decision clarifies how various forms of evidence 
should be used to contest or defend a water right claim, as con-
sidered by the court in an appeal of a water judge’s ruling. 

The case deals with four water rights on Confederate 
Creek held by 71 Ranch, LP (71 Ranch) in Broadwater County, 
Montana. The rights have a priority date of 1866 and a com-
bined flow rate of 385 miner’s inches (7.7 cubic feet per second 
(cfs)), and were decreed by the district court in 1940. The de-
cree identified a point of diversion and place of use located in 
the lower reaches of Confederate Creek. Id. ¶¶ 4, 5. 

In 1950, the place of use was sold to the United States, 
which flooded the land as part of the construction of the Can-
yon Ferry Dam. As part of the transaction, the water rights 
were severed from the land and retained by the seller. Id. ¶ 6. In 
1982, statements of claim were filed for the water rights de-
scribing a new diversion point and place of use located in the 
upper reaches of Confederate Creek. Id. ¶ 7. This upper point 
of diversion was also used by 71 Ranch’s predecessor to divert 
other water rights not at issue in this case. Id. ¶ 8. 

Donald C. Marks filed an objection to the water right 
claims. Marks’ water rights are located between the former 
downstream location and the claimed upstream location of 71 
Ranch’s water rights. Id. ¶ 9. The water master dismissed 
Marks’ objections and ruled the point of diversion and place of 
use for 71 Ranch’s rights were changed between the issuance 
of the 1940 district court decree and July 1, 1973. Id. ¶ 10. 
Marks filed objections to the water master’s report, and the 
water judge upheld the water master’s findings of fact and con-
clusions of law. Id. ¶ 11. Marks then appealed to the supreme 
court. 

On appeal, Marks challenged the water court’s conclusion 
that he failed to present sufficient evidence to rebut 71 Ranch’s 
claimed point of diversion and place of use. Since a statement 
of claim is prima facie proof of its content, the court held the 
burden of proof was on Marks “to prove by a preponderance of 
the evidence that the elements of the original claim do not ac-
curately reflect the beneficial use of the water right as it existed 

prior to July 1, 1973.” Id. ¶ 15 (quoting Nelson v. Brooks, 2014 
MT 120, ¶ 37, 375 Mont. 86, 329 P.3d 558). Marks made three 
arguments in support of his objections. First, Marks argued 71 
Ranch’s water rights were not beneficially used at the upstream 
location prior to July 1, 1973. Second, he argued the upper and 
lower portions of Confederate Creek have different water sup-
ply sources. Third, he argued 71 Ranch’s rights were aban-
doned. Id. ¶ 17. 

“Prior to 1973, an appropriator could change the place of 
use and point of diversion of a water right so long as the appro-
priator beneficially used the water right at the new location and 
did not cause injury to other appropriators.” Id. ¶ 18. Marks 
conceded he was not injured prior to 1973, but alleged that was 
because insufficient water was delivered to the upstream loca-
tion to justify a finding that the rights were beneficially used. 
Id. ¶ 19. Marks pointed to water commissioner records for var-
ious days in June 1957, June 1958, June and July 1959, the 
entire 1962 irrigation season, and May, June, and July 1966 to 
support his argument. The records show no more than 360 
miner’s inches were delivered to the upstream point of diver-
sion. Since 71 Ranch’s other water rights exceed this amount, 
Marks argues there would have been considerably more water 
delivered if the rights at issue had been beneficially used in the 
upstream location. Id. 

The water master reasoned that the water commissioner 
records alone were of limited value in proving the maximum 
flow rate actually diverted at the upstream location, since they 
did not include the total amount of water delivered during the 
irrigation season, did not include diversions during high flows 
when no commissioner was appointed, did not disclose stream 
flow conditions to show whether more than the allocated 
amount was available, and did not disclose whether the deliv-
ery of more water was ever called on or refused. Id. ¶ 20. 

The supreme court concluded the water master “did not 
misinterpret the effect of the water commissioner records” 
since “water commissioners are usually appointed when there 
is insufficient flow to satisfy all rights on a source,” and the 
records generally reflect diversions in times of shortage. Id. 
¶ 21. The court also ruled that in the absence of any flow data 
for the years reflected in the commissioner’s records, “the rec-
ords had little probative value concerning whether the [rights] 
were beneficially used at the upstream location.” Id. 

In support of his argument that the upper and lower por-
tions of Confederate Creek are separate water sources, Marks 
testified that the lower portion of Confederate Creek dries up 
and usually stays dry during the summer months. Id. ¶ 24. The 
commissioner testified similarly but conceded that water does 
flow in the lower portion of the stream during spring runoff. Id. 
¶ 25. The water master rejected Marks’ argument based on the 
1940 district court decree that described Confederate Creek as 
a single, unified water system. Id. ¶ 26. The supreme court 
found the decree to be “the most objective evidence of Confed-
erate Creek’s characteristics prior to July 1, 1973.” Id. ¶ 27. In 
upholding the water master’s ruling, the court also pointed to 
evidence that neither Marks nor the commissioner had 
knowledge of the creek prior to 1973, and neither measured the 
water or professed to be a hydrologist. Id. 

Finally, Marks’ argument of abandonment was similar to 
his contention that the rights were not used at the upstream 
location and relied on the water commissioner records. Because 



 WATER LAW NEWSLETTER page 19 
 

those records were found to be inadequate, standing alone, to 
prove nonuse, the court upheld the water master’s decision that 
Marks failed to present sufficient evidence to prove abandon-
ment. Id. ¶ 30. 
 
DISSENTING OPINION RAISES QUESTIONS ABOUT THE SCOPE 

OF AUTHORITY OF A WATER COURT JUDGE IN REVIEWING A 

WATER MASTER DECISION
 

In a 4-3 decision, the Montana Supreme Court addressed 
whether the Montana Water Court judge abused his discretion 
in reversing a water master’s decision. See Skelton Ranch, Inc. 
v. Pondera Cnty. Canal & Reservoir Co., 2014 MT 167, 375 
Mont. 327, 328 P.3d 644. The justices agreed on the majority 
of the points raised on appeal; however, in regard to whether 
the water judge improperly substituted his view of the evidence 
in rejecting the water master’s determination of the dimensions 
of a flume, the majority of the justices agreed that the review 
was proper, while three justices dissented. The case raises 
questions about the authority of a water judge when rejecting a 
water master’s decision. 

The case addresses the rights of two claimants, Skelton 
Ranch, Inc. (Skelton) and Gregory W. Duncan, to divert water 
from the South Fork of Dupuyer Creek in the Two Medicine 
River Basin into Gansman Coulee for irrigation in the Teton 
River Basin. Id. ¶ 7. The water is diverted through a common 
ditch referred to as the Thomas ditch, which runs through Dun-
can’s property and then onto Skelton’s property. Duncan and 
Skelton filed statements of claim based on various notices of 
appropriation dated between 1895 and 1913. The Pondera 
County Canal & Reservoir Company (Pondera), which diverts 
water from Dupuyer Creek, filed notices of intent to appear on 
the Duncan and Skelton claims. Id. ¶ 8. 

In 1908, the head of the Thomas ditch washed out and was 
replaced by a successive series of flumes that limited the 
amount of water that could be diverted. The water master con-
cluded that the original flume was built around 1912. “The 
1912 flume washed out several times and was completely re-
built in 1931. The 1931 flume was significantly larger than the 
1912 flume.” Id. ¶ 9. The water master granted certain water 
rights based upon the capacity of the pre-1931 flumes and im-
plied a new 1931 water right based on the capacity of the 1931 
flume. The water master concluded that the claimed flow rates 
in excess of the flumes’ capacities had been abandoned or nev-
er perfected. Id. 

The determination of the flume’s original capacity was 
complicated by the repairs and improvements that took place 
over the years. Id. ¶ 10. The testimony regarding the capacity 
of the original flume was taken primarily from documents 
compiled by Pondera in the early 1900s “after it began investi-
gating the water rights in the area to determine the viability of 
attempting to obtain land under the Federal Carey Land Act.” 
Id. ¶ 11. All of the parties acknowledged that these documents 
“were created—at least in part—in anticipation of litigation of 
the water rights on Dupuyer Creek. . . . [T]he claimants moved 
to exclude these documents because they were prepared in an-
ticipation of litigation and containing self-serving declara-
tions,” but the water master “determined they were admissible 
as ancient documents.” Id. 

The documents contained estimates of the width, depth, 
and slope of the flumes from 1912 through the 1920s. Id. ¶ 12. 

The parties presented expert testimony regarding the capacities 
of the various flumes based on calculations using Manning’s 
formula. Id. ¶ 13. In determining the capacity of the pre-1931 
flume, the water master used the width and depth from Pon-
dera’s 1920 report and the slope from Pondera’s 1912 report. 
This resulted in a flow rate of 7.6 cfs, which was almost double 
the flow rate that was calculated by relying solely on the fig-
ures contained in Pondera’s 1912 report. Id. ¶ 14. 

The experts used two different formulas to calculate the 
capacity of the 1931 flume—Manning’s formula for an outlet-
controlled structure and the formula for an inlet-controlled 
structure. If the structure was 300 feet long or greater, the ex-
perts agreed Manning’s formula would best determine the 
flume’s capacity. Id. ¶ 13. The experts’ calculations ranged 
from 20 to 21.97 cfs if the flume was inlet-controlled. If the 
flume was outlet-controlled, the expert estimates varied almost 
300% depending on the different slopes and roughness coeffi-
cients used. There was no reliable slope information after 1931. 
Using the slope from the 1912 report, the water master used 
Manning’s formula to calculate a much larger flow rate capaci-
ty than the experts’ estimates for an inlet-controlled structure. 
Id. ¶ 15. 

The water judge determined that the water master “misap-
prehended the effect of the evidence,” and rejected the findings 
regarding the capacities of the two flumes. Id. ¶ 16. The water 
judge ruled the water master should not have used the dimen-
sions from the 1920 report with the slope from the 1912 report. 
Id. ¶ 17. Regarding the 1931 flume, the water judge held the 
water master “committed clear error by relying on a formula 
that depended heavily on slope when the factual record con-
tained no slope measurement for the [later] flume.” Id. ¶ 18. As 
a result, the water judge significantly reduced the amount of 
water decreed to the claimants. Id. ¶ 23. 

The claimants appealed the ruling to admit the Pondera 
historical documents, the water judge’s rejection of the water 
master’s rulings regarding the flume capacities, the water 
judge’s determination that portions of the water rights had been 
abandoned or never perfected, and the ruling that the claimants 
did not acquire any water rights by adverse use. The supreme 
court unanimously upheld the water judge’s decision on all 
issues except the issue of the capacity of the flumes, which was 
upheld on a 4-3 decision. The unanimous rulings will be ad-
dressed first. 

The claimants argued Pondera’s historical documents were 
admissible only to the extent that they contained statements 
against interest because, regardless of their age, the documents 
did not antedate the present controversy and a motive for mis-
representation already existed when the documents were creat-
ed. Id. ¶ 35. The water master admitted the documents under 
the ancient documents exception to hearsay. The water master 
ruled that even though Pondera may have had a tendency to 
minimize competing appropriations, all of the documents 
should not be excluded as inadmissibly self-serving. Id. ¶ 33. 
The supreme court affirmed and held there is no per se rule that 
all documents generated in anticipation of litigation must be 
excluded. Id. ¶ 35. The court ruled the water master did not 
abuse his discretion in admitting the documents under the an-
cient document hearsay exception. Id. ¶ 36. 

Regarding perfection and abandonment, the claimants ar-
gued the 1895 right was perfected in the ditch before it washed 
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out and the subsequent efforts to continually repair and expand 
the flume showed the claimants’ lack of intent to abandon their 
perfected water rights. Id. ¶ 49. The supreme court determined 
the water judge’s ruling regarding the lack of perfection on 
Skelton’s land was based on his property not being listed in the 
1895 notice of appropriation. Id. ¶ 51. The supreme court also 
determined that while Duncan’s land was listed in the 1895 
notice, the property was conveyed to Duncan’s predecessor by 
a deed that specifically conveyed rights other than the 1895 
right. Based on this evidence, the court upheld the water 
judge’s decision. Id. 

The claimants contended that if they had lost their interest 
in the 1895 appropriation, they reacquired the right through 
adverse possession. Id. ¶ 58. “In order to acquire a water right 
by adverse use, the claimant must show that the use has been 
continuous for the statutory period, exclusive, open, under a 
claim of right, hostile, and an invasion of another’s rights, 
which the latter had a chance to prevent.” Id. ¶ 59. The water 
master concluded and the supreme court agreed that adverse 
possession did not apply to Skelton’s claim because Duncan’s 
predecessor used all or close to all of the water carried in the 
earlier flume. Id. ¶ 61. 

The water master also held Duncan was not entitled to any 
portion of the 1895 appropriation based on adverse use because 
there was insufficient evidence to show Duncan’s use was ex-
clusive or hostile. Id. ¶ 62. Noting that “[a] reviewing Court 
cannot substitute its own judgment for the trier of fact,” the 
supreme court gave “due regard . . . to the [water master’s] 
ability to judge the credibility of the witnesses” and upheld the 
ruling regarding adverse use. Id. ¶ 63. 

On the issue of the water judge reversing the water mas-
ter’s findings regarding flume capacities, the majority of the 
supreme court stated that “after an exhaustive review of the 
record supporting the [water master’s] factual determinations 
regarding historic flow rates, [the water judge] determined that 
the [water master] had misapprehended the effect of the evi-
dence.” Id. ¶ 39. The majority found the water master intro-
duced error into his calculation by using the dimensions of the 
1920 flume and the slope of the 1912 flume. Id. ¶ 40. Regard-
ing the 1931 flume, the majority upheld the water judge’s de-
termination that using “a slope-dependent formula, where no 
evidence of slope exists, [was] clearly erroneous . . . .” Id. ¶ 41. 

“Having determined that the [water judge] correctly reject-
ed the [water master’s] findings as clearly erroneous,” the ma-
jority went on to “evaluate the [water judge’s] replacement 
findings for clear error.” Id. ¶ 44. Based on the record before 
the water court, the majority ruled the water judge “depended 
on reliable expert testimony to determine the capacities of the 
two flumes and associated water rights.” Id. ¶ 47. 

The dissenting opinion pointed out that while the Pondera 
documents were admissible, the water master “determined that 
their self-serving characteristics were a matter of ‘weight or 
credibility.’” Id. ¶ 67 (Baker, J., concurring in part and dissent-
ing in part). “The [water master’s] findings reflect that he took 
Pondera’s measurements into consideration but did not accept 
the varying measurements at face value in assessing the 
flume’s capacity.” Id. ¶ 68. The water master found the “slight 
increases in the size of the flume between 1912 and 1922 . . . 
‘may reflect some increase in the size of the flume or a range of 
error in the size estimates,’” and determined there was no rea-

son to give the 1912 report more weight than any other meas-
urements. Id. According to the dissenting opinion, all of the 
variables used by the water master in his calculations were 
found in the Pondera reports. Id. 

The dissent stated that a water judge “does not have unfet-
tered discretion in reviewing a [water master’s] findings” and 
that a water judge “must regard the [water master’s] findings as 
‘presumptively correct.’” Id. ¶ 69. “Differences of opinion or 
interpretation regarding evidentiary issues cannot constitute 
clear error. . . . [and] ‘[w]hen a reader reasonably can deduce 
two or more inferences from the facts, the reviewing court 
lacks power to substitute its deductions for those of the finder 
of fact.’” Id. (second alteration in original) (quoting Weinhei-
mer Ranch, 2013 MT 87, ¶ 19). The dissent also argued that if 
the flume’s capacity was steadily increasing, there was “no 
basis for refusing to grant the claimants a corresponding in-
crease in their water rights for each documented measurement.” 
Id. ¶ 71. 

As to the 1931 capacity calculations, the dissent pointed 
out that “every expert witness and most of Pondera’s reports 
applied Manning’s equation.” Id. ¶ 73. The dissent pointed to 
evidence that Manning’s equation is appropriate for longer 
flumes, and the flume at issue was measured at 400 feet and 
337 feet. Id. ¶ 74. According to the dissent, the water judge 
“ignored evidence in the record that the flume was of sufficient 
length to apply Manning’s equation.” Id. ¶ 77. 

The dissent concluded that, at most, the evidence support-
ed different conclusions, which is not enough to demonstrate 
clear error. Id. ¶ 78. 

Editor’s Note: Reporter Holly Jo Franz argued the case 
for the claimants and appellants. 
 

OREGON 
(Kirk B. Maag, Reporter) 

 
 
WATERWATCH TALLIES SECOND VICTORY RELATED TO 

EXTENSIONS OF TIME FOR PERFECTING MUNICIPAL WATER 

RIGHTS 

In Oregon, the holder of a municipal water use permit must 
complete construction of proposed works and fully apply water 
to beneficial use within 20 years from the date on which the 
permit was issued. Or. Rev. Stat. § 537.230(2). The Oregon 
Water Resources Department (OWRD) may allow an extension 
of time to complete construction and to apply the water to 
beneficial use under the following conditions: 

(1) The permit holder shows “good cause” for the exten-
sion; 

(2) OWRD conditions the extension of time such that the 
permit holder may not divert water beyond the maxi-
mum rate diverted before the extension unless the 
permit holder submits a water management conserva-
tion plan that is approved by OWRD; and 
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(3) OWRD finds that “the undeveloped portion of the 
permit is conditioned to maintain . . . the persistence 
of fish species listed as sensitive, threatened or endan-
gered under state or federal law.” 

Id. 

The Oregon Court of Appeals has analyzed the third 
condition—the “fish persistence” requirement—in two fairly 
recent cases. In the first case, the court held that the “the 
undeveloped portion of the permit” refers to the portion of the 
permit that was undeveloped as of the expiration of the 
development deadline in the permit or last-issued extension. 
WaterWatch of Oregon, Inc. v. Water Res. Dep’t, 316 P.3d 330, 
344 (Or. Ct. App. 2013). See Vol. XLVII, No. 1 (2014) of this 
Newsletter. In the second case, which is the topic of this report, 
the court interpreted the phrase “maintain . . . the persistence of 
[listed] fish species.” WaterWatch of Oregon, Inc. v. Water 
Res. Dep’t, 268 Or. App. 187, 205 (2014) (alteration in 
original) (quoting Or. Rev. Stat. § 537.230(2)(c)). The court 
concluded the phrase means that OWRD must condition final 
orders that approve permit extensions “to maintain long-term 
population health of listed fish species.” Id. at 211 (emphasis 
added). 

In the more recent case, the court reversed three OWRD 
final orders and remanded those orders to OWRD. Each of the 
final orders approved applications for extensions of time to 
develop municipal water use permits (a total of eight different 
permits). The City of Lake Oswego, the South Fork Water 
Board, North Clackamas County Water Commission, and 
Sunrise Water Authority (collectively, Municipalities) each 
hold (or jointly hold) one or more of the relevant permits. 

WaterWatch of Oregon, Inc. (WaterWatch), an environ-
mental organization focused on instream flow issues, sought 
judicial review of the final orders on various grounds, with its 
primary argument being that the final orders failed to condition 
further development of the permits to maintain the persistence 
of listed fish species. Id. at 190. As noted above, OWRD 
cannot approve an extension application unless it conditions the 
undeveloped portion of the permit “to maintain . . . the 
persistence of fish species listed as sensitive, threatened or 
endangered under state or federal law.” Or. Rev. Stat. 
§ 537.230(2)(c). OWRD must base its fish persistence finding 
on existing data and advice from the Oregon Department of 
Fish and Wildlife (ODFW). Id. 

As required, OWRD solicited advice from ODFW 
regarding the Municipalities’ extension applications. Water-
Watch, 268 Or. App. at 195. “ODFW identified target 
streamflows for fish persistence for each season (persistence 
flows) and advised [OWRD] to condition the undeveloped 
portion of each of the permits to ‘maintain persistence of listed 
fish species consistent with the recommended flows.’” Id. at 
195–96. As recommended by ODFW, the key persistence flows 
for the segment of the Clackamas River at issue were 650 cubic 
feet per second (cfs) from July 1 to September 15 and 800 cfs 
from September 15 to November 30. Id. at 196–98. 

OWRD issued proposed final orders to approve the 
extension applications, and ODFW concurred that the 
conditions were consistent with ODFW’s advice to OWRD. Id. 
at 198–99. WaterWatch protested the proposed final orders, 
and after a contested case hearing, OWRD issued final orders 

with slightly modified conditions. Id. at 202–03. WaterWatch 
filed a petition for review with the court. Id. at 203–04. 

The most significant issues addressed by the court were: 
(1) whether OWRD correctly interpreted the fish persistence 
requirement, and (2) whether OWRD’s ultimate determination 
regarding fish persistence was supported by substantial 
evidence and reason. 

On the first issue, the court held that OWRD’s inter-
pretation of the fish persistence requirement was consistent 
with the underlying statute. Id. at 211. Under OWRD’s 
interpretation, OWRD must condition permits to maintain long-
term population health of listed fish species, even if the 
conditions allow for some short-term negative effects to habitat 
and individual fish in low-flow years. Id. at 210–11. In 
contrast, under WaterWatch’s interpretation, “the statute does 
not allow for any decline in [fish] persistence, even if short 
term.” Id. at 211. The court rejected WaterWatch’s inter-
pretation because it was inconsistent with the legislature’s 
policy, based primarily on the legislative history of the fish 
persistence requirement. Id. 

On the second issue, the court held that OWRD’s finding 
regarding fish persistence was not supported by substantial 
evidence. Id. at 231. The main problem identified by the court 
was that OWRD failed to explain how the conditions included 
in the final order would maintain the persistence of listed fish. 
See id. at 223. The key conditions required that: 

(1) The Municipalities must meet annually with ODFW to 
devise a strategy to maximize fishery benefits that 
could be derived from releases of upstream stored wa-
ter. In the absence of agreement between the Munici-
palities and ODFW, ODFW must develop such a 
strategy. However, the Municipalities are not required 
to take any actions to further the strategy unless they 
consent to do so. 

(2) If persistence flows are not met from September 
through June, the Municipalities cannot divert the en-
tire undeveloped portion of each permit. The allowed 
diversion under the undeveloped portion of each per-
mit is reduced in proportion to the amount by which 
the persistence flows are not met (i.e., the lower the 
flow, the greater the limitation on use of the undevel-
oped portion of the permit). 

Id. at 203. 

With respect to the first condition, the court observed that 
the condition did not actually require any releases of upstream 
stored water and instead specified that any other actions are 
strictly voluntary. Id. at 219. Moreover, the court observed that 
OWRD found that upstream stored water might not be 
available for release every year. Id. The court also observed 
that any such releases would often be limited to the fall. Id. In 
short, the court concluded that the first condition did not 
guarantee that any water would be made available to support 
fish persistence, particularly in the summer. See id. 

The second condition does not apply in July or August. Id. 
at 220. ODFW anticipated that this is one of the periods of time 
when persistence flows would not be satisfied. Id. The court 
explained that “the curtailment condition does not ensure that 
persistence flow levels will be met or that actual diversions will 
be reduced, because the proportional curtailment may only 
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require the municipal party to not divert an amount of water 
already not being diverted under the undeveloped portion of the 
permit.” Id. Based on the record, the court concluded that “the 
conditions do not ensure that persistence flows will ever be met 
during the summer months.” Id. The court also concluded that 
“the conditions may not ensure that persistence flows are met 
during the critical fall months.” Id. 

The court explained that it could not “discern why 
[OWRD] . . . concluded that the conditions are sufficient . . . .” 
Id. at 222. Similarly, the court observed that the final orders 
failed to “explain how the municipal parties’ diversions of the 
undeveloped portions of their permits as allowed under the 
conditions will not contribute to a long-term failure to meet the 
persistence flows.” Id. OWRD “failed to connect the dots 
between its finding of what is necessary to maintain fish 
persistence—long-term meeting of persistence flows—with 
how the conditions ensure that the diversion of the undeveloped 
portions of the municipal parties’ permits do not contribute to 
the long-term failure to meet persistence flows.” Id. at 223. 

Despite WaterWatch’s success in getting these final orders 
remanded, it remains to be seen whether this case will cause 
OWRD to impose more stringent conditions on future munici-
pal permit extensions. The alternative is that remand was mere-
ly the result of OWRD’s failure to provide sufficient rationale 
to support its fish persistence determination, which could be 
cured through final orders with more thorough rationales. 
Moreover, WaterWatch’s position that OWRD cannot allow for 
any decline in fish persistence, even in the short term, was 
clearly rejected by the court of appeals.  
 

TEXAS 
(Emily Willms Rogers, Reporter) 

 
 
WATERMASTER APPOINTED FOR BRAZOS RIVER BASIN 

In response to a petition by water right holders in Texas’s 
Brazos River Basin (Basin), the Texas Commission on Envi-
ronmental Quality (TCEQ) found that low river flows and im-
proper diversions by junior water rights holders threatened the 
ability of senior water rights holders to obtain the full benefits 
of their water rights. See Order Granting Petition, In re Petition 
for the Appointment of a Watermaster in the Brazos River Ba-
sin, TCEQ Docket No. 2013-0174-WR, SOAH Docket No. 
582-13-3040 (Apr. 21, 2014) (Final Order). In order to protect 
the rights of these senior water right holders, and to ensure the 
effective management of water rights along the Brazos River, 
the TCEQ ordered the appointment of a watermaster, an inde-
pendent official charged with gathering river data and allocat-
ing the available water supply to rights holders in the basin. 
However, while recognizing that senior water rights were 
threatened throughout the Basin, which is divided into an upper 
and lower basin, the TCEQ found that a watermaster was need-
ed for the lower basin only. Id. at 12–13. 

Petition for Appointment of a Watermaster 

Pursuant to Texas law, upon the 

petition of 25 or more holders of water rights in a river 
basin or segment of a river basin or on its own motion 
the [TCEQ] may authorize the [executive director] to 

appoint a watermaster for a river basin or segment of a 
river basin if the [TCEQ] finds that the rights of senior 
water rights holders in the basin or segment of the 
basin are threatened. 

Id. at 10 (quoting Tex. Water Code Ann. § 11.451). Here, a 
group of aligned downstream senior water rights holders in the 
Basin (Petitioners) petitioned the TCEQ for the appointment of 
a watermaster to ensure that senior water rights were not in-
fringed by unauthorized diversion by junior right holders up-
stream. See Proposal for Decision, In re Petition for the 
Appointment of a Watermaster in the Brazos River Basin, 
TCEQ Docket No. 2013-0174-WR, SOAH Docket No. 582-13-
3040 (Dec. 17, 2013). The TCEQ referred the matter to the 
State Office of Administrative Hearings (SOAH) for a contest-
ed case hearing before two administrative law judges (ALJ). 
Several water rights holders who had initially signed in support 
of the petition subsequently withdrew. Id. at 1. Several munici-
pal water districts and individuals appeared at the contested 
hearing in opposition to the appointment of a watermaster for 
the Basin (Protestants). In addition to the Petitioners and the 
Protestants, several entities participated as neutral parties. The 
TCEQ’s Office of Public Interest Counsel and the TCEQ’s 
Executive Director also participated as parties. See id. at 3–4. 

The ALJs held a contested hearing in which both the Peti-
tioners and the Protestants presented evidence on the potential 
appointment of a watermaster. After the hearing, the ALJs is-
sued their Proposal for Decision setting forth their analyses and 
legal conclusions in support of the appointment of a water-
master for the Basin. As a threshold matter, the ALJs had to 
decide whether the TCEQ maintained jurisdiction to enter an 
order appointing a watermaster. See id. at 5–14. The Protestants 
challenged such jurisdiction on the basis that, although the peti-
tion was initially supported by more than 25 water right holders 
as required by statute, the subsequent withdrawal of some wa-
ter right holders from the petition brought the number of Peti-
tioners below 25, thereby divesting the agency of jurisdiction to 
appoint a watermaster. Id. at 10–11. The ALJs rejected this 
contention, finding that Tex. Water Code Ann. § 11.451 only 
required 25 right holders to support a petition at the time the 
petition was filed, not at the time of the decision appointing 
a watermaster. Id. at 12. Thus, the ALJs ruled that jurisdiction 
to consider and appoint a watermaster vested at the time the 
petition was filed, supported as it was by 25 right holders, and 
that such jurisdiction was not lost simply because some of the 
original supporters subsequently withdrew from the petition. 
Id. at 14. 

Threats to Senior Water Rights 

Having found jurisdiction, the ALJs then turned to the 
merits of the appointment of a watermaster. In addressing the 
ultimate issue of whether the rights of senior water rights hold-
ers are threatened so as to merit the appointment of a water-
master, the ALJs first considered the issue of what constitutes a 
threat to senior water rights, as that term is undefined in the 
statute. See id. at 15–22. The Petitioners argued that the ele-
ment of threatened water rights should be satisfied by the mere 
possibility of harm to a senior water rights holder’s ability to 
fully exercise its right in priority, but does not require a show-
ing of actual harm. Id. at 15–16. They pointed to a prior TCEQ 
decision appointing a watermaster for the Concho River Basin 
in which the TCEQ held that a threat “implies a set of circum-
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stances creating the possibility that senior water rights holders 
may be unable to fully exercise their rights—not confined to 
situations in which other people or groups convey an actual 
intent to harm such rights.” Id. at 16. In their opposition, the 
Protestants asserted that such a definition sets the bar too low, 
and that the appointment of a watermaster under the statute 
should require a clear showing of actual circumstances in 
which a senior water right holder was unable to acquire ade-
quate water under its rights despite having used all existing 
enforcement procedures. Id at 17–18. The ALJs eschewed the 
stricter standard supplied by the Protestants and agreed with the 
Petitioners that a watermaster could be appointed upon the 
showing of a possibility of harm to the rights of senior water 
right holders. Id. at 20. The ALJs cautioned, however, that this 
standard would be satisfied only by a real—as opposed to 
merely hypothetical or remote—possibility of harm. Id. at 22. 

In determining whether the evidence adduced in the ad-
ministrative hearing established the possibility of harm suffi-
cient to appoint a watermaster, the ALJs noted that Texas water 
law follows the prior appropriation doctrine, which prioritizes 
water right holders based on the principle of “the first in time is 
the first in right.” Id. at 23 (quoting Tex. Water Code Ann. 
§ 11.027). Each water right issued by the State is given a priori-
ty date. Id. A particular water right is “senior” to those other 
rights having later priority dates and “junior” to water rights 
with an earlier priority date. Id. In times of water shortage, the 
prior appropriation doctrine allocates water to rights holders 
based on the seniority of their individual water rights. Each 
water right holder may make its authorized diversion only if 
sufficient water would still be available to satisfy all down-
stream water rights that are senior to it. Thus, all water rights in 
Texas are issued subject to senior and superior water rights in 
the Basin, thereby imposing on each right holder the obligation 
to ensure that its own water usage does not result in more sen-
ior rights going unsatisfied. Id. at 23–24. 

Without a watermaster, the prior appropriation doctrine is 
either self-enforced through the so-called “honor system” or 
enforced by TCEQ staff on an ad hoc basis in response to prior-
ity calls by senior water rights holders. See id. at 25. In their 
proposal for decision, the ALJs discussed some of the draw-
backs and benefits associated with these enforcement mecha-
nisms. For example, the evidence showed that while the honor 
system is inexpensive to implement, it is frequently ineffective 
because water right holders have no reliable way of knowing 
how much of the water flowing by is theirs and how much they 
must allow to pass on to senior right holders downstream. See 
id. at 25–26. Under the honor system, there is no one with the 
overall responsibility of monitoring river conditions and the 
volume of available water, or to anticipate water shortages and 
warn rights holders as those shortages arise. Id. As a result, it 
can be difficult to determine whether a water rights holder is 
violating the law or actually adhering to the honor system and 
respecting more senior water rights. Id. 

Similarly, the ALJs cited evidence illustrating the limited 
efficacy of relying solely upon TCEQ staff to enforce the prior 
appropriation doctrine. See id. at 26–27. The ALJs felt that one 
significant weakness of TCEQ enforcement was that the TCEQ 
did not proactively enforce the prior appropriation doctrine on 
a day-to-day basis, but only in response to a specific complaint 
or “priority call” by a water right holder claiming to be the vic-

tim of unlawful diversions by junior water right holders up-
stream. Id. A priority call is made by a senior water right holder 
asking TCEQ to notify upstream junior right holders to cease 
diverting water in order to allow water to flow downstream to 
satisfy the senior water right. Id. Upon receiving a priority call, 
TCEQ staff analyzes water availability in the Basin to deter-
mine if suspending junior rights would actually cause addition-
al water to be available to the downstream senior right holder. 
Id. at 27. If staff determines that a suspension of junior water 
rights would aid in fulfilling downstream senior rights, TCEQ’s 
Executive Director issues a suspension or adjustment order 
suspending the junior rights until such time as the senior right 
has received the water to which it is entitled. Id. In reviewing 
the evidence, the ALJs questioned the viability of TCEQ en-
forcement as a means of protecting senior water rights, citing 
extended response times for the TCEQ to investigate a priority 
call and issue a suspension. See id. at 29, 39–41. 

Ultimately, the ALJs concluded that under the current sys-
tem, senior water rights in the Basin were threatened. Id. at 41. 
In reaching this conclusion, the ALJs credited expert testimony 
that “senior water right holders in the Basin have less access to 
the water to which they are legally entitled and junior water 
rights holders and those who are located far upstream have 
more.” Id. at 40. Specifically, the evidence demonstrated sever-
al instances in which junior water right holders made illegal 
diversions of water in contravention of senior rights down-
stream. Id. As a result, downstream holders of more senior wa-
ter rights had been forced to make multiple priority calls. Id. at 
39–40. Further, the evidence showed that once a priority call 
was made, the TCEQ could take as long as 41 days to investi-
gate and issue a suspension order to protect the senior right 
holder making the call. Id. at 29. Even when such an order was 
eventually entered, the evidence showed that a number of jun-
ior right holders continued to divert water in violation of a 
TCEQ suspension order requiring them to cease doing so. Id. at 
34. As a result, despite making a priority call, some down-
stream senior right holders were nevertheless forced to spend 
as much as $9 million to purchase additional water on an inter-
ruptible basis to fill the needs that should have been satisfied 
by their water rights. Id. at 30. Based on this evidence, the 
ALJs decided that the rights of senior water right holders in the 
basin were threatened, as required by statute for the appoint-
ment of a watermaster. Id. at 41. 

Determining Necessity for the Appointment of a 
Watermaster 

The second issue addressed by the ALJs in determining 
whether to recommend a watermaster was whether “a need 
exists for appointment of a watermaster” in the Basin. Id. 
(quoting Tex. Water Code Ann. § 11.452(a)). As with the term 
“threat,” “need” is not a defined term under the Texas Water 
Code, and once again the Petitioners and the Protestants disa-
greed as to what constituted a sufficient need for the appoint-
ment of a watermaster under the statute. The Petitioners argued 
that where senior water rights are threatened, a need for a wa-
termaster exists. Id. at 43. The Protestants, on the other hand, 
proposed a more demanding “need requirement,” including a 
cost/benefit analysis and a showing that a watermaster could 
actually provide a benefit that the existing system could not. Id. 
at 42–43. The ALJs declined to adopt either position, opting 
instead to employ the plain, dictionary meaning of the term 
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“need” and therefore holding that “if the evidence shows that 
appointment of a watermaster in the Basin would be desirable 
or useful for the proper management of water rights in the Ba-
sin, then a watermaster is ‘needed’ in the Basin.” Id. at 44. 

The ALJs found that the evidence in the contested hearing 
demonstrated that watermasters are able to respond more 
capably to water shortages and illegal diversions than TCEQ 
staff can in those areas where no watermaster program exists. 
Id. One of the primary benefits of watermasters is their ability 
to obtain real-time data on stream flow and diversions within 
the Basin. Id. Generally, the TCEQ receives a legally mandated 
water report only once a year and such reports are made in the 
year following the diversion. Id. By contrast, watermasters can 
require each diverter of water to install a meter to measure 
water diversions as they occur and can obtain more frequent 
reports about upcoming diversions by water right holders in the 
basin. Id. at 44–45. This ability to gather more current and 
specific data on water usage empowers a watermaster to 
respond more quickly to shortages and illegal diversions and, 
more importantly, to actually anticipate and proactively 
manage future water shortages to minimize the risk to senior 
water right holders. Id. Thus, unlike the TCEQ, which can take 
days or weeks to respond to a priority call, a watermaster has 
the potential to identify and address unlawful diversions within 
a matter of hours. Id. at 49–50. For example, the evidence 
showed that a watermaster could lock up pumps for violations 
and allocate flows among priority users during water shortages. 
Id. at 45. In addition to simply having better real-time 
information, the testimony before the ALJs showed that 
watermasters were more effective at managing water supply 
because they traditionally have a full-time staff focused 
exclusively on monitoring and enforcing water rights. Id. at 48. 
The TCEQ, on the other hand, generally had to divert staff 
members from their other, regular duties and assign them 
additional enforcement responsibilities. Id. 

These benefits notwithstanding, the Protestants countered 
that the TCEQ was doing an adequate job enforcing priority 
calls, and the added benefits of a watermaster, if any, were 
outweighed by the additional costs and bureaucracy that would 
be shouldered by all right holders within the Basin. Id. at 50–
53. Indeed, the evidence showed that the appointment of a wa-
termaster could cost water right holders in the basin as much as 
$793,008 annually. Id. at 53. Further, the Protestants argued 
that a watermaster would not be effective in all cases. First, the 
Protestants contend that in many years there is sufficient water 
flowing in the Basin to meet the needs of all water rights. Id. at 
50. Second, the Protestants believe that in many instances the 
suspension of junior water rights upstream would not produce 
additional water to a downstream senior water right holder due 
to that water being legitimately siphoned off by other senior 
right holders located in between the two (this scenario is re-
ferred to as a “futile call”). Id. at 52. For these reasons, the 
Protestants asserted, there was not a sufficient need for a wa-
termaster to justify the additional costs attendant thereto. 

The ALJs disagreed and found that the evidence estab-
lished that there was a need for a watermaster in the Basin, and 
that any resulting cost increases were far outweighed by the 
benefits a watermaster could provide. The ALJs reasoned that a 
watermaster’s ability to gather more precise water data and 
dedicate a full-time staff to target specific shortage issues 

meant that “a watermaster would likely manage water rights in 
the Basin better than the existing [TCEQ] Regular Staff can.” 
Id. at 57. The ALJs also dismissed the Protestant’s concerns 
regarding the additional costs of a watermaster. While ac-
knowledging the overall costs of the program, the ALJs pointed 
out that the evidence showed that those costs translated into a 
relatively small increase when spread across all the rights hold-
ers in the basin. Id. Furthermore, relying on evidence showing 
that the costs of a watermaster program were comparable to the 
cost incurred by the TCEQ in enforcing water rights in the ba-
sin, the ALJs concluded that it was more equitable for those 
costs to be borne by water rights holders in the basin, rather 
than by the citizens of Texas as a whole. Id. at 57–58. There-
fore, the ALJs concurred with the Petitioners and found that 
there was ample need for a watermaster in the Basin. 

Appointment for the Whole Basin or the Lower Basin Only 

Having determined that senior water rights were threatened 
and a watermaster was necessary, the ALJs next considered 
whether a watermaster should be appointed for the entire Basin, 
or if the appointment should be limited to the lower basin. 
Some of the Protestants challenging the petition for a water-
master held water rights only in the upper basin. These upper 
basin right holders argued that even if a watermaster was ap-
pointed, the watermaster’s jurisdiction should not extend to the 
upper basin. See id. at 58. The upper basin right holders con-
tended that their area received significantly lower rainfalls and 
therefore less water flows and storage to be managed. Id. at 59. 
They posited, therefore, that a watermaster appointment that 
did not include the upper basin would not adversely affect the 
enforcement of senior water rights downstream. Id. The Peti-
tioners argued to the contrary, noting that Possum Kingdom 
Lake, the upper reservoir of the lower basin, was entirely de-
pendent upon flows from the upper basin. Id. at 61. Therefore, 
according to the Petitioners, a basin-wide watermaster was 
necessary to prevent more junior water right holders above 
Possum Kingdom Lake from improperly impounding or divert-
ing water that should go downstream, thereby negatively im-
pacting the senior water rights holders in the lower basin. Id. at 
61–62. The ALJs agreed that the watermaster appointment 
should encompass the entire Basin. They explained that senior 
water rights were threatened throughout the entirety of the Ba-
sin and the efficacy of a watermaster would be hampered by 
limiting the data and tools at his discretion to the lower basin 
alone. Id. at 66–68. As such, the ALJs issued their Proposal for 
Decision to the TCEQ recommending that the appointment of a 
watermaster was necessary to protect senior water rights in 
the Basin, and that such appointment should be for the entire 
Basin. 

TCEQ’s Final Order and Motions for Rehearing 

On April 9, 2014, the TCEQ considered whether, and to 
what extent, to adopt the ALJs’ Proposal for Decision. The 
TCEQ concurred with the ALJs’ findings that senior water 
rights were threatened throughout the Basin, and that the ap-
pointment was necessary, but did not agree that the appoint-
ment should cover the entire basin. See Final Order at 12–13. 
In its Final Order, the TCEQ stated that it had “determined that 
a watermaster with jurisdiction in the Upper Basin was not 
demonstrated as needed.” Id. at 12. It appears that in reaching 
this conclusion, the TCEQ credited hearing testimony from its 
Executive Director that TCEQ staff had been effective in en-



WATER LAW NEWSLETTER page 25 

forcing senior water rights in the upper basin and could contin-
ue to do so in the future. Id. at 13. As such, the TCEQ conclud-
ed that the costs of implementing a watermaster in the upper 
basin were not justified by a commensurate need for the addi-
tional enforcement capabilities provided by a watermaster. 

Since the issuance of the TCEQ’s Final Order, both the 
Protestants and the Petitioners have filed motions for rehearing, 
which were denied by operation of law. See Letter from Anne 
Idsal, General Counsel, TCEQ (June 18, 2014) (stating that the 
deadline for the TCEQ to act on the motions had passed). No 
parties appealed the TCEQ’s decision. Since its decision in 
April 2014, the TCEQ has held a series of public meetings to 
provide information about the program and to answer ques-
tions. Effective January 1, 2015, the TCEQ appointed a water-
master (Brazos Watermaster) and is forming the Brazos River 

Advisory Committee, which will report to the Executive Direc-
tor of the TCEQ.  See TCEQ, “Brazos Watermaster,” https://www. 
tceq.texas.gov/permitting/water_rights/wmaster/brazos-river-
watermaster. The advisory committee, among other duties, will 
provide recommendations about water administration and dis-
tribution activities that benefit water rights holders. Id. With 
the addition of the Brazos Watermaster, Texas now has four 
watermaster programs: Brazos Watermaster, Concho River 
Watermaster, Rio Grande Watermaster, and South Texas Wa-
termaster. See TCEQ, “Watermasters,” http://www.tceq.texas.gov/ 
permitting/water_rights/wmaster/wmaster.html. 

Editor’s Note: The reporter’s law firm represented a neu-
tral party in this case. 

What’s New 

THE NEVADA LAW OF MINING 
by Earl M. Hill 

The Foundation is pleased to announce that our newest book, The Nevada Law of Mining, is now available. 
Authored by one of Nevada’s most experienced mining lawyers, Earl M. Hill, this book should be part of the 
library of every lawyer, landman, landowner, miner, and other professional concerned with mining and mineral 
rights in Nevada. 

Coverage includes federal and state requirements for mining claim location procedures; maintenance of 
unpatented mining claims; adverse possession of mining claims; brief history of the development of federal 
statutes relating to mining law in Nevada; and selected state statutes and rules. 

January 2015/Hardcover/187 pages 
Price: $155 ($125 to Foundation Members) 

$75 (bulk orders of at least 10 copies to the same address) 
Order form and table of contents available at http://www.rmmlf.org/NLM-OrderForm.pdf 

61st ANNUAL INSTITUTE 
July 16–18, 2015 

Join us in Anchorage for our 61st Annual Institute. Among the northernmost cities on Earth, Anchorage features 
dozens of parks and 122 miles of paved bike paths, all with a backdrop of the salmon-rich waters of Cook Inlet 
and the 5,000-foot-plus peaks of Chugach State Park. Warmed by a maritime climate and a summer sun that 
doesn’t set until 11:00 pm, visitors can spend the day fishing Ship Creek downtown, hiking the nearby 
mountains, photographing glaciers, visiting museums and theaters, dining at fine restaurants, and enjoying a city 
with one of the highest concentrations of microbreweries per capita in the country. Dozens of wilderness 
adventures are within a quick drive from downtown, and a short plane ride opens up endless adventures. 

The Annual Institute opens with the General Session on Thursday morning. That afternoon and for the 
remainder of the conference, attendees can choose among the Mining, Oil & Gas, Water, Public Lands, 
Environmental, International, and Landman’s Sections. See https://www.rmmlf.org/confrnce/AI61news.pdf for 
details. 
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Upcoming Programs 
 
 

Nuts and Bolts of Mineral Title Examination 
April 9–10, 2015 ● Denver, Colorado 

International Mining and Oil & Gas Law, Development, and Investment 
April 20–22, 2015 ● Cartagena, Colombia 

Enhanced Oil Recovery: Sustainable Management of Mature Oil Fields 
May 7–8, 2015 ● San Antonio, Texas 

Natural Resources Law Teachers Institute 
May 27–29, 2015 ● Salt Lake City, Utah 

61st Annual Rocky Mountain Mineral Law Institute 
July 16–18, 2015 ● Anchorage, Alaska 

Mining Agreements: Contracting for Goods, Services, and People 
September 22–25, 2015 ● Vancouver, British Columbia 

International Oil & Gas Law, Contracts & Negotiations: Part 1 
October 5–9, 2015 ● Houston, Texas 

International Oil & Gas Law, Contracts & Negotiations: Part 2 
October 12–16, 2015 ● Houston, Texas 

Federal Oil & Gas Law Leasing Short Course 
October 19–22, 2015 ● Westminster, Colorado 

Oil & Gas Law Short Course 
October 19–23, 2015 ● Westminster, Colorado 

 

For additional information, contact the Foundation: 
Tel (303) 321-8100 ● Fax (303) 321-7657 ● Email info@rmmlf.org 
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