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PREFACE TO THE FIRST EDITION

Except for notices or certificates of location and affidavits of assessment work, mining leases
and other similar agreements are the most common documents encountered by mining lawyers. The
purpose of this Handbook is to set out and comment upon a set of mining lease clauses which the
author has been assembling since 1966.

Mining lawyers and landmen understand that there is a vast difference between a mining lease
and an oil and gas lease. The printed form of lease, requiring only the date, the land description, and
the landowner’s signature and acknowledgment, so common in the oil and gas industry, is virtually
unknown in the mining industry. The “usual 1/8 royalty”,' an article of faith in the oil and gas
industry, is unknown in the mining industry, either in amount or “usualness”. The language of
mining leases has not yet become as standardized as the language of oil and gas leases. Virtually all

of the provisions of a mining lease, including the royalty clause, are subject to negotiation.

As with all negotiated agreements, a mining agreement will be a compromise between what
the parties need and desire and what they are willing to accept. The lawyer or landman who
negotiates a mining agreement with the landowner must understand not only the needs and desires
of his own employer or client but also the needs and desires of the landowner with whom he is
negotiating. In any particular situation, therefore, the negotiator must know which lease provisions
are essential, which are desirable although not essential, and which are “throw-away” provisions. A
mining company’s needs and desires are relatively straightforward: the ability to explore, develop,
and mine the property under an agreement which clearly and unambiguously sets out its obligations,
both financial and operational, and protects its tenure from arbitrary actions on the part of the
landowner. Landowners, on the other hand, have a wide range of needs and desires. The prospector
who has staked a group of unpatented mining claims on the public domain may be more interested
in development than in immediate income. He may not be concerned about the destruction of the
surface so long as state or federal reclamation requirements are satisfied. The owner of vacant and
unimproved fee land may be more disposed to seek immediate income, and may be concerned about
other uses to which the land may be put after exploration or mining operations are completed. The
owner of land valuable for timber, grazing, or agriculture has an economic interest in the land other
than its development for minerals, and will invariably consider the possible disruption of his income
from the land which exploration or mining may cause. Some landowners may have emotional ties to
the land which far outweigh any economic interests, and may seek to impose restrictions which
would effectively prevent any efficient mineral development of the land.

Many leases are entered into at a time when the property is as yet unexplored and are

! See Corlett v. Cox, 138 Colo. 325, 333 P.2d 619 (1958).
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surrendered before any actual mining operations are conducted on the property. As a result, a
draftsman can fall into the habit of continuing to use provisions in mining leases under conditions
where they are no longer appropriate. An all too common example is the continued use of “net
smelter returns” royalty provisions in mining leases otherwise intended to be used exclusively for
heap leach operations.

For the most part, the lease clauses set out in this Handbook are not original. What is original,
the author believes, is an approach which embodies the principles of clarity, flexibility, and
consistency.

It is a tedious task to read a mining lease consisting of several pages of numbered but
uncaptioned paragraphs in which provisions are inserted apparently at random, not merely in the
lease as a whole but in any one paragraph. At times it appears that the draftsman is operating under
the assumption that all of the operative parts of the lease must be set out, in one breath as it were, in
the first sentence of the lease, jumbling together the granting clause, term, property description, and
rights of the lessee in one long paragraph. However necessary such an approach may have been in
the seventeenth century, it certainly is not necessary today. Several devices have been used to
enhance the clarity of the clauses in this Handbook. Paragraph headings have been used, for even
when accompanied by the traditional disclaimer clause (see Clause 212), they provide a convenient
means of finding any particular provision in a lease. Similarly, an attempt has been made to limit the
clauses to short paragraphs and subparagraphs addressing but one subject each. Finally, clauses
covering related subjects have been grouped together.

In contrast to the usual practice, the paragraphs are not numbered. Cross-references
throughout the agreement are to the paragraph headings. This practice avoids the confusion which
results from the failure to change cross-references when, by reason of additions or deletions,
paragraph numbers are changed, and alerts the reader to the nature of the matter cross-referenced, in
many cases eliminating the need to turn to the referenced paragraph in order to understand the
cross-reference. If overriding considerations dictate the use of paragraph numbers, the paragraph
numbers should be inserted only in the execution copy of the lease, and no cross references to the
paragraph numbers should be made in the body of the lease.

The clauses in this Handbook are designed for use in several different kinds of agreement.
Therefore a terminology has been used which is appropriate to the different kinds of agreement. For
example, the terms Lessor and Lessee are not used, not merely to avoid the almost inevitable use of
the wrong term, which seems to occur at least once in every agreement using these terms, but to
provide clauses which may be used in documents such as options, assignments, etc., in which the
terms Lessor and Lessee would be inappropriate.

A mining lease assembled from a miscellaneous collection of leases and clauses will often
contain inconsistent terminology. The clauses in this Handbook are designed to use a consistent
terminology, both with regard to matters such as the designation of the leased property and the
identification of the lessor and the lessee, but also with regard to matters such as commonly used
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PREFACE

phrases which appear in more than one clause. These matters are discussed in greater length in
Chapter 1 of this Handbook.

In many respects a mining lease or other document reflects not only the style but the
experiences and the prejudices of the draftsman. To a certain extent this Handbook does the same.
In particular, most of the clauses are drafted from the viewpoint of a mining company which is
acquiring a lease upon unpatented mining claims in the western United States. The clauses
themselves may not be appropriate in all circumstances, but the general approach used in this
Handbook should be useful.

This is not a treatise on mining leases. Citations of authority and statements of legal principles
have been kept to a minimum. It is assumed that the draftsman is familiar with the applicable law in
the particular jurisdiction, and will make such modifications to the clauses in this Handbook as may
be indicated.

Denver, Colorado George E. Reeves
March, 1992
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PREFACE TO THE SECOND EDITION

The most significant change in the mining law since the publication of the first edition of
the Mining Lease Handbook has been the substitution of the mining claim maintenance fee for
the assessment work requirement. Although assessment work may still serve to hold an
unpatented mining claims if a waiver of the maintenance fee is obtained (e.g., by a small miner),
the author is of the opinion that the performance of assessment work pursuant to a waiver is
fraught with a peril unknown under the previous assessment work system. Prior to the 1992 and
1993 federal legislation instituting the mining claim rental fee and then the mining claim maint-
enance fee, failure to perform assessment work, or any defect or insufficiency in the performance
of the work, could be cured by “resumption of work”.? It does not appear, however, that
“resumption of work” will cure the failure to timely perform the assessment work required to
obtain a waiver,® leaving claims subject to challenge for failure to perform the required assess-
ment work, not only in the most previous assessment year, but in any assessment year for which
assessment work was required to be performed in order to obtain a waiver of the obligation to
pay the mining claim maintenance fee. As a result it is the author’s considered opinion that a
mining company ought always to pay (and to encourage those with whom it deals to pay) the
mining claim maintenance fee rather than rely upon a waiver. For that reason, clauses regarding
assessment work have been, for the most part, removed from this Handbook.

Some new clauses have been added (e.g., landowner-friendly environmental clauses and a
uranium royalty clause not based upon the venerable Circular 5), and some of the old clauses
have been deleted (particularly those dealing with assessment work). Nevertheless, the clause
numbering has been retained. Similarly, the chapter numbers have been retained, with the
addition of a new Chapter 5A.

The author frequently sees mining agreements with clauses cobbled together from several
sources, with the result that not only the terminology but also the substantive provisions of the
agreement are inconsistent. The goal of this Handbook continues to be “a consistent terminology,
both with regard to matters such as the designation of the leased property and the identification of
the lessor and the lessee, but also with regard to matters such as commonly used phrases which
appear in more than one clause”.

Denver, Colorado George E. Reeves
June, 2008

230 U.S.C. § 28.
3 See 30 U.S.C. § 28(d)(1)(B).
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